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vidual complaints. There are only four cases against Serbia before the Human
Rights Committee, and it may be concluded that Serbia respects the human rights
guaranteed by this instrument, although individuals often seek protection from
the European Court of Human Rights instead of the Committee. Complaints have
also been brought against Serbia before the Committee against Torture, concern-
ing the treatment of complainants during detention, which was characterised
as severe pain or suffering intentionally inflicted by public officials. Serbia has
strong institutions for human rights protection, including the Constitutional
Court and the Ombudsman. It can be said that the country remains determined
to make further progress in democratisation, fulfil its international obligations,
and achieve the highest standards of human rights.
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1. Introduction

Human rights issues have been regarded as universal since the Second World War.
Before that, they were considered internal matters of individual states. This study
aims to elucidate how human rights protection developed in Serbia throughout
history and what positive international legal norms have bound this country.

Serbia has been part of the Ottoman Empire since medieval times. After
the Second Serbian Uprising (1815-1817), Serbia’s autonomy or semi-independent
position was confirmed by an act of the Ottoman Empire (ferman) in 1830. Five
years later, in 1835, the first constitution, called Sretenjski Ustav, was enacted.
It was a significantly liberal constitution for its time but remained in force for
only two weeks before being revoked. It was rejected by Ottoman Turkey, Austria,
and Russia.? Nevertheless, this short-lived constitution in an important act, rep-
resenting the first modern Serbian constitution and one of the earliest democratic
constitutions in Europe. It contained a special chapter on human rights, intended
to protect individuals against state authorities. Some of these rights included:
prohibition of slavery, equality before the law, the principle of legality, certain
aspects of the right to a fair trial, the ne bis in idem principle, the right to property,
and freedom of religion.

A new, so-called ‘Turkish constitution’ was enacted in 1838. It was rigid and
represented a step backward compared to its predecessor. It guaranteed only a
limited set of human rights, such as freedom of trade, the right to property, freedom
of religion, and certain personal rights. This constitution remained in force until
1869, when the third modern Serbian constitution was adopted. However, it did not
meet the standards of its time regarding human rights protection. Political rights
were formulated narrowly, such as the freedom of expression, while others, such
as the freedom of the press and freedom of association, were not included at all.
Personal freedom, the right to property, and freedom of religion were guaranteed.
Moreover, the constitution introduced the division of power between Prince Milo$
and a newly established state body, the Council (Sovjet). The Council was given an
‘absolute veto’ to block any bill proposed by the Prince, giving it great political
authority. Its members sought to curtail the Prince’s power as much as possible.
In April 1839, Milo§ was forced to promulgate a law on the Council, which further
limited his legislative and executive authority.®

The next constitution, enacted in 1888 and known as the ‘Radical Constitu-
tion’, guaranteed more human rights than its predecessors.* These provisions
were broader and more detailed. For the first time, political rights were explicitly

Ustav Knjazevska Srbije - Sretenjski ustav, 15 February 1935, Kragujevac.
Svircevié, 2011, p. 584.

Hoare, 2024, partI.

Savié, 2023, p. 540.
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included in the highest legal act, such as freedom of the press, freedom of assem-
bly, freedom of association, and the right to petition and complain. Human rights
were realised directly under the Constitution. This constitution was described as
a ‘bilateral contract between the Crown and the people’, through which the king
sought to show the radicals that they could not impose their views on the monarchy
and that constitutional reform could only be achieved through compromise.®

The next constitution was enacted in 1901 and was unilaterally imposed by
King Aleksandar Obrenovic. It did not contain provisions on human rights and was
primarily a tool to strengthen the king’s absolute power. However, it did establish a
bicameral system, with the Senate as the upper chamber and the National Assem-
bly as the lower chamber.® Two years later, the king was assassinated, and the
new Karadjordjevic dynasty was installed.” The new National Assembly restored
the 1888 Constitution, proclaiming it once again as the Constitution in 1903, with
the same human rights provisions. This ‘Parliamentary Constitution’ established
that the King and the Assembly shared legislative and budgetary powers equally.
Executive power, however, remained under the exclusive authority of the head of
state, who was not responsible for its exercise but carried it out through ministers
whom he freely appointed and dismissed.®

After the First World War, a new state was created - the Kingdom of Serbs,
Croats, and Slovenians - and a new Constitution (the Vidovdan Constitution)®’ was
adopted in 1921. Although there were various projects and drafts for the constitu-
tion, with very different concepts of what the parliament should look like, the
version finally accepted was largely based on the Serbian Constitution of 1903,
with a classical unicameral parliamentary model. In practice, however, the par-
liament was weak and often hampered by obstructions, while King Aleksandar
Karadjordjevié played the most important role.l® The Constitution proclaimed
civil and political rights comparable to those guaranteed in democratic states of
that period. Unlike previous constitutions, it also included social and economic
provisions, such as protection of workers, the right to health for all citizens, and
the right to marriage.

Due to political changes in the country, namely the establishment of King
Alexander’s dictatorship in 1931, a new ‘September Constitution’, also known
as the ‘Octroyed Constitution’,'* was adopted. Civil rights and freedoms were
formulated similarly to the previous constitution. However, there were only four
articles on economic and social rights, compared to 23 in the 1921 Constitution.

Popovic, 1939, p. 85.

Sviréevié, 2011, p. 591.

Tomié, 2024, p. 142.
Popovié-Obradovié, 2013, p. 176.
9 Vidovdan Constitution, 1921.

10 Krsljanin, 2020, p. 245.

11 Octroyed Constitution, 1931.

[cREN e NN,

369



370

CENTRAL EUROPEAN JOURNAL OF COMPARATIVE LAW | VOLUME VI = 2025 = 2

A general characteristic of this Constitution was that its provisions were mostly
brief and vague. In addition, while it proclaimed fundamental rights of citizens, it
simultaneously guaranteed them only ‘within the limits of the law’, meaning that
freedoms and rights existed largely in principle.'?

After the Second World War, the Communist Party of Yugoslavia established
the government of the Federative People’s Republic of Yugoslavia. Its first Consti-
tution was enacted in 1946,"* modelled on the 1936 Constitution of the USSR, and
reflected the dominance of state property. In 1953, significant amendments were
adopted through a Constitutional Law, introducing the concept of self-manage-
ment into Yugoslavia’s constitutional doctrine and practice. Social property was
also established as dominant. This Constitution is notable in at least two respects.
First, it represented a near-complete transplantation of a political structure
previously foreign to Yugoslavia, bearing little resemblance to earlier Yugoslav
constitutions. Second, it addressed not only the political structure but also socio-
economic aspects of society to an unusual degree for a fundamental law.*

A new constitutional text was adopted in 1963, based on the same prin-
ciples.”® In 1974, the last socialist constitution was enacted.'® This Constitution
marked the completion of Yugoslavia’s constitutional reform and granted the
republics greater decentralisation. Article 1 described the Yugoslav Federation as
a ‘state commonwealth of voluntarily united peoples and their socialist republics’.
Simultaneously, Article 224 defined the Federation as ‘an association of citizens,
peoples and nationalities in which they secure their historical direct interests
through joint democratic agreement’.'” The Constitution preserved social prop-
erty and self-management and introduced significant changes in the country’s
territorial structure. Human rights and freedoms were limited by the interests of
socialist society. It proclaimed freedom of scientific, cultural, and artistic work,
and required education to be based on scientific socialism. It also guaranteed
social security and, notably, protection and improvement of the environment.

The next constitution in Serbia was adopted in 1990, following the collapse
of the communist system. It included almost all individual and political rights
and freedoms. Socio-economic rights and freedoms were listed but left to legisla-
tion to define in detail.!* With this Constitution, Serbia reestablished the liberal-
democratic model. However, it did not explicitly define the legal nature of the
relationship between voters and their elected representatives. This lack of clarity
caused numerous problems in the functioning of the National Assembly between

12 Jevtié, 1988, p. 117.

13 Constitution of 1946.

14 Dragnich, 1946, p. 420.

15 Constitution SFRY, 1963.

16 Constitution SFRY, 1974.

17 Popovych, Topolnytska, and Telep, 2023, p. 104.
18 Constitution of 1990.
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1990 and 2006. It was expected that a new constitution would resolve the question
of the parliamentary mandate, but this did not happen.” This was the constitu-
tion of one federal state - the Federal Republic of Yugoslavia - which adopted its
own Constitution in 1992.% That Constitution included the same human rights
and freedoms, with the addition of abolishing the death penalty in Yugoslavia.
This abolition did not become Serbia’s international obligation until 2004, when
the European Convention on Human Rights and its additional protocols entered
into force for Serbia and Montenegro, then a single state,? which represents an
international agreement between states to protect individuals whose rights have
been violated.?

The Federal Republic of Yugoslavia ceased to exist in 2003, when a new
state - Serbia and Montenegro - was created through the adoption of the Constitu-
tional Charter.? This marked the end of Yugoslavia after 74 years. An integral part
of the Charter was the Charter on Human Rights,* which guaranteed the same
civil, political, economic, social, and cultural rights as the Constitution of Serbia
of 1990. The Charter established a State Union of Serbia and Montenegro and,
importantly, allowed Montenegro to hold a referendum on independence after
three years.

In 2006, Montenegro left the State Union of Serbia and Montenegro, and
in the same year Serbia adopted a new Constitution,? which is still in force. This
Constitution has two main characteristics. First, although newly enacted, it cannot
be truly regarded as a new constitution. Second, it had a primarily political aim.?
Nevertheless, it is a modern constitution that guarantees a full range of contempo-
rary human rights and freedoms, in line with ratified international human rights
conventions, as will be discussed in the following chapters.

2. UN Human Rights Conventions in Serbia
Serbia is a party to the following UN human rights Conventions and Covenants:*”

1. Convention relating to the Status of Refugees;
2. International Covenant on Civil and Political Rights;

19 Markovié, 2013, p. 49.

20 Constitution of FRY, 1992.

21 Krivokapid, Krstié, and Paunovié, 2018, p. 95.

22 Petrovid, 2001, p. 20.

23 Constitutional Charter of Serbia and Montenegro, Official Gazette of Serbia and Montene-
gro, no. 1/03.

24 Charter on Human Rights, Official Gazette of Serbia and Montenegro, no. 6/03.

25 Constitution of the Republic of Serbia, Official Gazette of the Republic of Serbia, Nos.
98/2006 and 115/2021.

26 Markovic, 2006, p. 5.

27 United Nations Treaty Collection, no date.
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3. International Covenant on Economic, Social, and Cultural Rights;

4. International Convention on the Elimination of All Forms of Racial
Discrimination;

5. Convention on the Elimination of All Forms of Discrimination against
Women;

6. Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment;

7. Convention on the Rights of the Child,

8. International Convention on the Protection of the Rights of All Migrant
Workers and Members of their Families;

9. Convention on the Rights of Persons with Disabilities;

10. International Convention for the Protection of All Persons from Enforced
Disappearance.

3. The 1951 Convention relating to the Status of Refugees

Since the Socialist Federal Republic of Yugoslavia ratified the 1951 Convention
relating to the Status of Refugees in 1967, Serbia became a successor to the
Convention in 2001. Serbia also ratified the 1967 Protocol. Yugoslavia was one
of the 26 states that sent representatives to the United Nations Conference of
Plenipotentiaries on the Status of Refugees and Stateless Persons, held in Geneva
from 2 to 25 July 1951, at which the Convention was drafted and signed.? The 1951
Refugee Convention made lasting contributions to the international legal regime
on refugee rights, including a single universal definition of ‘refugee’ and the core
principles of non-discrimination, non-penalisation,? and non-refoulement.*

Yugoslavia actively participated in drafting the Convention, with some of
its proposed amendments adopted. For example, in Article 6 of the Convention,
Yugoslavia proposed: ‘After the words “and subsequently returned there”, insert:
until the date of entry into force of this Convention’.* Moreover, the importance
of the Refugee Convention for Serbia can be seen in the fact that it influenced the
adoption of the Law on Asylum in the Republic of Serbia and the Law on Asylum
and Temporary Protection, even though the Convention does not explicitly provide
for the right to asylum.®

28 Weiss, 1995, p. 12.

29 Davinid, 2013, p. 23; Janmyr, 2021.

30 Raicevié, 2018, p. 185; Beogradski centar za ljudska prava, 2020.

31 Weiss, 1995, p. 60.

32 International Organization for Migration - Mission to Serbia, 2012, p. 56.
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4. The 1966 International Covenant on Civil and Political Rights

The Socialist Federal Republic of Yugoslavia signed the Covenant on 8 August 1967
and ratified it on 2 June 1971. Serbia succeeded to the Covenant in 2001.

The Human Rights Committee is the United Nations treaty body respon-
sible for overseeing the implementation of the International Covenant on Civil
and Political Rights (ICCPR). It does so by considering State reports, individual
complaints, and inter-State complaints, as well as preparing general comments,
substantive statements, and general discussions on topics addressed in the ICCPR.
Currently, 174 States are parties to the ICCPR.

The Human Rights Committee consists of 18 independent experts elected for
a four-year term by States Parties to the ICCPR.* Each member must be a national
of a State Party, of high moral character, and possess recognised competence in
the field of international human rights.?* No more than one national from any State
may serve on the Committee.*

One year after the ICCPR’s entry into force, each State Party must submit a
report to the Human Rights Committee detailing the status of implementation of
the Covenant’s provisions.*® After the initial report, States submit periodic reports
when requested by the Bureau of the Committee. On the basis of these reports,
replies to the list of issues, and input from civil society, the Committee prepares
its concluding observations.*

In March 2024, the delegation of the Republic of Serbia presented its report
on the implementation of the International Covenant on Civil and Political
Rights.

5. The 1966 International Covenant on Economic, Social and Cultural
Rights

The Socialist Federal Republic of Yugoslavia signed the Covenant on 8 August 1967
and ratified it on 2 June 1971. Serbia succeeded to the Covenant in 2001.

The Committee on Economic, Social and Cultural Rights (CESCR) was estab-
lished to oversee the implementation of the Covenant® through its consideration

33 International Covenant on Civil and Political Rights, United Nations, Treaty Series, vol.
999, p. 171 and vol. 1057, p. 407, Arts. 28, 32.

34 Ibid., Art. 28.

35 Currently, one of the members of the Committee is a Serbian national. That is Prof. Tijana
Surlan, judge of the Constitutional Court of Serbia.

36 International Covenant on Civil and Political Rights, Art. 40.

37 Etinski, Djajic, and Tubic, 2024.

38 International Covenant on Economic, Social and Cultural Rights, New York, 16 December
1966, United Nations, Treaty Series, vol. 993, p. 3.
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of State reports, individual complaints, inter-State complaints, and inquiries, as
well as by preparing general comments.

Initially, States must submit a report on implementation two years after
acceding to the ICESCR. Following the initial report, periodic reports are requested
every five years. In July 2019, the Chairs of the human rights treaty bodies agreed
that the CESCR would adopt a standard eight-year reporting cycle.

The CESCR may consider individual complaints alleging violations of rights
protected under the ICESCR if the State considered is a party to the First Optional
Protocol to the ICESCR (adopted 10 December 2008; entered into force 5 May
2013).* Serbia ratified this Protocol on 22 September 2023.

The CESCR has been authorised to accept individual complaints since May 5
2013, provided that the requirements set out in Articles 1 through 4 of the Optional
Protocol are met. Currently, 29 states have ratified the Optional Protocol.

6. The 1965 International Convention on the Elimination of All Forms
of Racial Discrimination

The Socialist Federal Republic of Yugoslavia signed the Convention on 15 April 1966
and ratified it on 2 October 1967. Serbia succeeded to the Convention in 2001.

The Committee on the Elimination of Racial Discrimination (CERD) was
established for the implementation of the International Convention on the Elimi-
nation of All Forms of Racial Discrimination (ICERD) through its consideration of
State reports, individual complaints, inter-State complaints, and early-warning
and urgent procedures, as well as its preparation of general comments. This is also
an instrument that is widely accepted, with 182 States parties.

The CERD is composed of 18 independent experts who are elected for a
term of four years,* with membership considering an equitable geographical
distribution of principal legal systems.

State parties are required to submit an initial report within one year after
acceding to the ICERD, and later to submit regular periodic reports on how rights
are being implemented every two years. With regard to Serbia, the Committee
noted that the report covered the period from 1992 to 2008, including the period
of great loss and gross violations of human rights in the former Yugoslavia prior
t0 2000.%

39 Optional Protocol to the International Covenant on Social, Economic and Cultural Rights,
New York, 10 December 2008, United Nations, Treaty Series, vol. 2922, p. 29. Doc. A/63/435;
C.N.869.2009.TREATIES-34 of 11 December 2009.

40 International Convention on Elimination of All Forms of Racial Discrimination, New York,
21 December 1965, United Nations, Treaty Series, vol. 660, p. 195, Art. 8.

41 United Nations, 2011, p. 1.
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7. The 1979 Convention on the Elimination of All Forms of
Discrimination against Women

Since the Socialist Federal Republic of Yugoslavia ratified the Convention on the
Elimination of All Forms of Discrimination against Women in 1982, Serbia became
a successor to that Convention in 2001.

The Committee on the Elimination of Discrimination against Women was
created for the implementation of the Convention on the Elimination of All Forms
of Discrimination against Women (CEDAW)* through its consideration of State
reports, individual complaints, inter-State complaints, and inquiry requests, as
well as its preparation of general recommendations, statements, and general
discussions. At present, 189 States are parties to CEDAW.

The Committee on the Elimination of Discrimination against Women is
composed of 23 independent experts on women’s rights who are elected for a term
of four years.*

State parties are required to submit an initial report within one year after
acceding to CEDAW, and then to submit regular periodic reports on how rights
are being implemented every four years, or at the request of the Committee.*

Article 29 of CEDAW provides a mechanism for States to resolve inter-State
disputes concerning the interpretation or application of the Convention.* However,
the Committee does not have a mechanism in place for urgent interventions.

The Committee on the Elimination of Discrimination against Women may
consider individual complaints that allege a violation of an individual’s rights
under CEDAW if the State is a party to the Optional Protocol to CEDAW.* Articles
2 through 4 of the Optional Protocol set out the Committee’s criteria for consid-
ering an individual complaint. At present, 115 States are parties to the Optional
Protocol.

8. The 1984 Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment

The Socialist Federal Republic of Yugoslavia signed and ratified the Convention on
18 April 1989 and 10 September 1991, with the following declaration:

42 Convention on the Elimination of All Forms of Discrimination against Women, New York,
18 December 1979, United Nations, Treaty Series, vol. 1249, p. 13.

43 Ibid., Art. 17.

44 Tbid., Art. 18.

45 Tbid., Art. 29.

46 Optional Protocol to the Covenant on the Elimination of All Forms of Discrimination
against Women, New York, 6 October 1999, United Nations, Treaty Series, vol. 2131, p. 83.
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‘Yugoslavia recognises, in compliance with article 21, paragraph 1 of
the Convention, the competence of the Committee against Torture
to receive and consider communications in which one State Party
to the Convention claims that another State Party does not fulfil the
obligations pursuant to the Convention;

Yugoslavia recognises, in conformity with article 22, paragraph 1 of
the Convention, the competence of the Committee against Torture to
receive and consider communications from or on behalf of individu-
als subject to its jurisdiction who claim to be victims of a violation by
a State Party of the provisions of the Convention.’

Serbia became a successor to the Convention in 2001.

The Committee Against Torture (CAT) was established to supervise and
protect the implementation of the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment* (‘Convention against Torture’)
through its consideration of State reports, individual complaints, inter-State com-
plaints, and inquiry requests, as well as its preparation of General Comments,
statements, reprisal letters, and general discussions. At present, 174 States are
parties to the Convention against Torture.

The CAT consists of 10 independent experts who are elected for a term of
four years by States parties to the Convention.*® Each member must be a national
of a State party, of high moral character, and have recognised competence in the
field of international human rights.*

State parties are required to submit an initial report within one year after
acceding to the Convention against Torture, and thereafter to submit regular
periodic reports every four years on how rights are being implemented.

The CAT may consider individual complaints that allege a violation of an
individual’s rights under the Convention against Torture if the State has made
the necessary declaration under Article 22 of the Convention, which also identi-
fies the requirements any complaint must meet in order to be considered by the
Committee.*

47 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Puni-
shment, New York, 10 December 1984, United Nations, Treaty Series, vol. 1465, p. 85.

48 1bid., Art. 17.

49 Kelly, 2009.

50 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, Art. 22.
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9. The 1989 Convention on the Rights of the Child

The Socialist Federal Republic of Yugoslavia signed the Convention on 26 January
1990 and ratified it on 3 January 1991 with the following reservation:

‘The competent authorities (ward authorities) of the Socialist Federal
Republic of Yugoslavia may, under article 9, paragraph 1 of the
Convention, make decisions to deprive parents of their right to raise
their children and give them an upbringing without prior judicial
determination in accordance with the internal legislation of the SFR
of Yugoslavia.’

Serbia succeeded to the Convention in 2001.

The Committee on the Rights of the Child (CRC) oversees implementation
of the Convention on the Rights of the Child (‘the Convention’)*! and its Optional
Protocols on the involvement of children in armed conflict® and on the sale of
children, child prostitution, and child pornography,* through its consideration
of State reports and inquiry requests, and its preparation of general comments,
substantive statements, and general discussion days. Currently, 196 States are
parties to the Convention.

The CRC consists of 18 independent experts who are elected for a term of
four years by States parties to the Convention.** Each member must be a national
of a State party, of high moral character, and have recognised competence in the
field of international human rights.

Initially, a State must present a report two years after acceding to the
Convention. After the initial report, a State must submit periodic reports every
five years. Reports shall not exceed 120 pages. The reporting system requires
each State party to submit: (1) a common core document, which provides general
information about the reporting State, a framework for protecting human rights,
and information on non-discrimination and equality, and (2) a treaty-specific
document, which provides specific information on the implementation of the
Convention and its Optional Protocols, as well as any national laws or policies
taken to implement them.*

51 Convention on the Rights of the Child, New York, 20 November 1989, United Nations, Treaty
Series, vol. 1577.

52 Optional Protocol on the Involvement of Children in Armed Conflict, 25 May 2000, United
Nations.

53 Optional Protocol on the sale of children, child prostitution and child pornography, 25 May
2000, United Nations.

54 Convention on the Rights of the Child, p. 3, Art. 43.

55 Molloy, 2024,
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Following the submission of a periodic report, the CRC first engages in a
pre-session working group, where it drafts a list of issues to send to the State party.
The State party must then respond with additional information if requested. At the
session, the CRC engages in a constructive dialogue with a representative of the
State party about the list of issues and concerns. The Committee elects two of its
members to act as ‘country rapporteurs’ to lead the discussion.

The final phase of the process is for the CRC to draft and adopt concluding
observations, which normally include: an introduction, positive aspects, factors
and difficulties impeding the Convention’s implementation, principal subjects of
concern, and suggestions and recommendations. The concluding observations
also request dissemination of the information within the State party and submis-
sion of additional information on specific points mentioned in the observations.
A provisional due date for the next periodic report is also provided.

Article 12 of the Optional Protocol to the Convention on the Rights of the
Child on a Communications Procedure® sets out a mechanism for a State party to
complain about violations committed by another State party to the Convention.
This procedure is broad in scope, as it does not require individual child victims
to come forward. However, both States concerned must have made declarations
accepting the procedure; otherwise, the complaint will not be considered.

As of April 2014, the CRC may consider individual complaints alleging a
violation of an individual’s rights under the Convention or its Optional Protocols if
the State is a party to a separate agreement establishing a complaints procedure.
Article 7 of the Optional Protocol details the admissibility requirements for com-
munications.” Currently, 52 States are parties to the Optional Protocol. Serbia has
not yet ratified it; however, on 28 February 2012 Serbia signed the Optional Proto-
col to the Convention on the Rights of the Child on a Communications Procedure,
which includes a provision on individual complaints.

10. The 1990 International Convention on the Protection of the Rights
of All Migrant Workers and Members of Their Families

The Committee on the Protection of the Rights of All Migrant Workers and
Members of Their Families, also known as the Committee on Migrant Workers
(CMW), oversees implementation of the International Convention on the

56 Optional Protocol to the Convention on the Rights of the Child on a Communications
Procedure, New York, 19 December 2011, United Nations, Treaty Series, vol. 2983, p. 135.

57 Ibid., Art. 7.

58 Ibid., Art. 5.
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Protection of the Rights of All Migrant Workers and Members of Their Families.>
It considers State reports and inter-State complaints, and also prepares general
comments and substantive statements. Currently, 59 States are parties to the
Convention. Serbia is not among them, as it has not yet ratified the Convention.
Serbia signed it in 2004.

11. The 1990 International Convention on the Rights of Persons with
Disabilities

The Committee on the Rights of Persons with Disabilities (CRPD) oversees imple-
mentation of the Convention on the Rights of Persons with Disabilities®® through
its consideration of State reports, individual complaints, early-warning and urgent
actions, and inquiry requests, as well as its preparation of general comments and
general discussion days. At present, 191 States are parties to the Convention,
including Serbia, which signed the Convention on 17 December 2007 and ratified
it on 31 July 2009.

States parties are required to submit an initial report within two years of
acceding to the Convention and then submit regular periodic reports every four
years on the implementation of rights.

The CRPD may consider individual complaints alleging a violation of rights
under the Convention if the State has ratified the Optional Protocol to the Conven-
tion on the Rights of Persons with Disabilities.®* Currently, 106 States are parties
to the Optional Protocol. Serbia has ratified the Protocol; however, no case has yet
been discussed before the Committee against Serbia.

12. Incorporation of UN Covenants and Conventions into Serbian Law
m 12.1. Convention relating to the Status of Refugees

The 1951 Refugee Convention influenced the adoption of the Law on Asylum and
Temporary Protection in the Republic of Serbia, adopted in 2018.%* This law defines

59 International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families, New York, 18 December 1990, United Nations, Treaty Series,
vol. 2220, p. 3.

60 Convention on the Rights of Persons with Disabilities, New York, 13 December 2006, United
Nations, Treaty Series, vol. 2515, p. 3.

61 Optional Protocol to the Convention on the Rights of Persons with Disabilities, New York,
13 December 2006, United Nations, Treaty Series, vol. 2518, p. 283. Doc.A/61/611.

62 Law on Asylum and Temporary Protection in the Republic of Serbia, Official Gazette of
the Republic of Serbia, No. 24/2018. The Law on Asylum was adopted in 2007, but as Serbia
adopted the Law on Asylum and Temporary Protection in 2018, the Law on Asylum is no
longer in force.


https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-13&chapter=4&clang=_en
http://www.ohchr.org/en/hrbodies/crpd/pages/crpdindex.aspx
http://www.ohchr.org/EN/HRBodies/CRPD/Pages/ConventionRightsPersonsWithDisabilities.aspx
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15&chapter=4&clang=_en
http://www.ohchr.org/EN/HRBodies/CRPD/Pages/OptionalProtocolRightsPersonsWithDisabilities.aspx
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-15-a&chapter=4&clang=_en
http://www.ohchr.org/EN/HRBodies/CRPD/Pages/ConventionRightsPersonsWithDisabilities.aspx
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the principles, conditions, and procedures for granting and terminating asylum,
as well as the status, rights, and obligations of asylum seekers and persons granted
asylum in the Republic of Serbia.®

The law has brought the Serbian asylum system closer to relevant interna-
tional and EU standards, leading to improvements such as ensuring merits-based
assessment of all asylum claims and introducing enhanced procedural guarantees
for persons with specific needs (e.g., recognition of gender-based refugee claims
and child-specific claims). However, state-funded interpretation in the asylum
procedures and free legal aid are not yet independent. They require strengthen-
ing through the adoption of missing bylaws and improved harmonisation and
integration.®

Moreover, the Constitution of the Republic of Serbia states that generally
accepted rules of international law and ratified international treaties form an inte-
gral part of the national legal system and should be applied directly.®® Article 57 of
the Constitution prescribes that every foreigner has the right to seek asylum.®

m 12.2. International Covenant on Civil and Political Rights

Serbia carried out a constitutional reform during the reporting period to further
strengthen the independence of the judiciary. In 2018, the State adopted the Law on
the Planning System to regulate the creation and monitoring of public policies. It
also amended the Law on the Prohibition of Discrimination and adopted numerous
laws, strategies, and action plans related to the prevention of discrimination.

To promote gender equality, the State adopted the 2021 Law on Gender
Equality and began implementing the 2021-2030 Strategy for Gender Equality
along with its action plan. Since the adoption of the Law on the Prevention of
Domestic Violence in 2016, significant efforts have been made to improve the work
of all actors in the domestic violence protection system. Intensive work is ongoing
to establish a single central record of cases of domestic violence. The work of the
Council for the Prevention of Domestic Violence is also of great importance. After
the tragic events in Belgrade on 3 and 4 May last year, the Government adopted a
set of emergency measures, including amendments to the Criminal Code and the
Law on Arms and Ammunition, to prevent similar tragedies.

Promising efforts have also been made to build the capacity of prison
officers in the fields of deprivation of liberty and the prohibition of torture. The
Government has improved the capacities of the Protector of Citizens, the national
preventive mechanism.

63 International Organization for Migration - Mission to Serbia, 2012, p. 56.

64 United Nations High Comissioner for Refugees, 2023, Human Rights’ Compilation Report,
Universal Periodic Review: Fourth Cycle, 43rd Session.

65 Constitution of the Republic of Serbia, Official Gazette of the Republic of Serbia, Nos.
98/2006 and 115/2021, Art. 16, para. 2.

66 Ibid., Art. 57.
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It can be said that Serbia remained determined to achieve further progress
in democratisation, the fulfillment of international obligations, and the attain-
ment of the highest standards of human rights.

The Human Rights Committee concluded its consideration of the fourth
periodic report of Serbia on implementation of the provisions of the International
Covenant on Civil and Political Rights (ICCPR).*’

The Human Rights Committee may consider individual complaints alleging
violations of rights under the ICCPR if the State is a party to the First Optional
Protocol to the ICCPR, which establishes the complaints mechanism.® Articles 1
through 5 of the Optional Protocol identify the requirements for the Committee’s
consideration of individual complaints.® Currently, 116 States are parties to the
Optional Protocol, which entered into force for Serbia on 6 December 2001.

The following section of this study presents cases brought before the Com-
mittee against Serbia.

In one case, a communication was submitted by Z.S. in September 2023
concerning the suspension of payments for pension and disability insurance. In
July 2024, the Committee decided to discontinue consideration of this communica-
tion due to loss of contact with the author.”

In another case, the author was Dobrivoje Mladenovié, a national of the
Republic of Serbia, who claimed that the State party had violated his rights under
Article 14 (1), read alone and in conjunction with Article 26 of the Covenant. The
Committee found that the author had not demonstrated, for the purpose of admis-
sibility, that the decision of the Constitutional Court was manifestly arbitrary
or erroneous, or amounted to a denial of justice. Accordingly, the Committee
declared this aspect of the communication under Article 14 (1) of the Covenant
inadmissible under Article 2 of the Optional Protocol.”

The third case dealt with Communication No. 1355/2005 submitted by the
Humanitarian Law Center, a non-governmental organisation that monitors and
investigates human rights violations in Serbia. It submitted the complaint on
behalf of X, a minor born in 1992, a citizen of Serbia. The author claimed violations
of articles 7, 17, and 24, paragraph 1, each taken alone and read in conjunction with
article 2, paragraphs 1 and 3, of the Covenant by Serbia.

In the absence of express authorisation, the author should provide evidence
that it has a sufficiently close relationship with the child to justify acting without

67 CCPR/C/SRB/CO/4: Concluding observations on the fourth periodic report of Serbia.

68 First Optional Protocol to the International Covenant on Civil and Political Rights (adopted
16 December 1966; entered into force 23 March 1976).

69 Ibid., Arts.1to 5.

70 Decision adopted by the Committee under the Optional Protocol, concerning
communication No. 4318/2023, adopted by the Committee at its 141st session (1-23 July
2024).

71 Decision adopted by the Committee under the Optional Protocol, concerning
communication No. 2869/2016.
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such authorisation. The Committee notes that the author acted as counsel for the
child in the domestic proceedings between January and August 2003, with several
interruptions. Since the author ceased to represent the child in the domestic pro-
ceedings in August 2003, it has had no contact with him, his legal guardian, or his
parents. In such circumstances, the Committee cannot even assume that the child
does not object, let alone consent, to the author proceeding with a communication
to the Committee. Consequently, notwithstanding that the Committee is gravely
disturbed by the evidence in this case, it is precluded by the provisions of the
Optional Protocol from considering the matter since the author has not shown that
it may act on the victim’s behalf in submitting this communication. Accordingly,
the Committee decided that the communication was inadmissible under article 1
of the Optional Protocol.”

The fourth case discussed Communication No. 1180/2003, submitted by
Zeljko Bodrozi¢, a Yugoslav national. He claimed to be a victim of a breach by
Serbia and Montenegro of his rights under article 19 of the Covenant.”

The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol, stated that, in accordance with article 2, paragraph 3 (a), of
the Covenant, the State party is under an obligation to provide the author with
an effective remedy, including quashing of the conviction, restitution of the fine
imposed on and paid by the author, restitution of court expenses paid by him, and
compensation for the breach of his Covenant right. The State party was obliged
to ensure to all individuals within its territory and subject to its jurisdiction the
rights recognised in the Covenant. It was also requested to publish the Commit-
tee’s Views.

m 12.3. International Covenant on Economic, Social and Cultural Rights

The Constitution of Serbia contains economic, social, and cultural rights under
Section Two - Human and Minority Rights and Freedoms.™ All international stan-
dards regarding the right to work,” right to strike,” right to healthcare,’”” social
protection,” pension insurance,” and others have been applied in the Constitu-
tion. It could be said that the Republic of Serbia has accepted rights relevant and
prescribed in the Covenant.

72 Communication No. 1355/2005.

73 Communication No. 1180/2003.

74 Constitution of the Republic of Serbia, Constitution of the Republic of Serbia, Official

Gazette of the Republic of Serbia, Nos. 98/2006 and 115/2021.

75 Ibid., Art. 60.

76 1Ibid., Art. 61.

77 1Ibid., Art. 68.

78 1Ibid., Art. 69.

79 Ibid., Art. 70.
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Serbia has adopted a number of laws in the field of economic, social, and

cultural rights,® in particular:

a. The Employment Act (2005);*

The Strike Law (1996);%?

The Family Act (2005);%

The Law on Employment and Unemployment Insurance (2009);*
The Law on Professional Rehabilitation and Employment of Persons
with Disabilities (2009);%

The Law on Employment of Foreigners (2014);%¢

The Law on Social Protection (2011);%

The Law on Healthcare (2019);3¢

The Law on Financial Support to the Family with Children (2017);%
The Law on Pension and Disability Insurance (2003);*°

The Law on the Protection of Persons with Mental Illness (2013);*
The Law on the Education System Foundations (2017).%
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Employment Act, Official Gazette of the Republic of Serbia, Nos. 24/2005, 61/2005, 54/2009,
32/2013, 75/2014, 13/2017- Decision of the Constitutional Court, 113/2017 and 95/2018 -
authentic interpretation.

The Strike Law, Official Gazette of the Federal Republic of Yugoslavia, No, 29/96 and Official
Gazette of the Republic of Serbia, Nos. 101/2005 - other law and 103/2012 - Decision of the
Constitutional Court.

Family Act of the Republic of Serbia, Official Gazette of the Republic of Serbia, Nos. 18/2005,
72/2011 - other law and 6/2015.

Law on Employment and Unemployment Insurance, Official Gazette of the Republic of
Serbia, Nos. 36/2009, 88/2010, 38/2015, 113/2017, 113/2017 - other law and 49/2021.

Law on Professional Rehabilitation and Employment of Persons with Disabilities, Official
Gazette of the Republic of Serbia, Nos. 36/2009, 32/2013 and 14/2022 - other law.

Law on Employment of Foreigners, Official Gazette of the Republic of Serbia, Nos. 128/2014,
113/2017, 50/2018, 31/2019 and 62/2023.

Law on Social Protection, Official Gazette of the Republic of Serbia, Nos. 24/2011 and
117/2022 - Decision of the Constitutional Court.

Law on Health Care, Official Gazette of the Republic of Serbia, Nos. 25/2019 and 92/2023 -
authentic interpretation.

Law on Financial Support to the Family with Children, Official Gazette of the Republic
of Serbia, Nos. 113/2017, 50/2018, 46/2021 - Decision of the Constitutional Court, 51/2021
- Decision of the Constitutional Court, 53/2021 - Decision of the Constitutional Court,
66/2021, 130/2021, 43/2023 - Decision of the Constitutional Court, 62/2023, 11/2024 —
Decision of the Constitutional Court and 79/2024.

Law on Pension and Disability Insurance, Official Gazette of the Republic of Serbia, Nos.
34/2003, 64/2004 - Decision of the Constitutional Court, 84/2004 - other law, 85/2005,
101/2005 - other law, 63/2006 - Decision of the Constitutional Court, 5/2009, 107/2009,
101/2010, 93/2012, 62/2013, 108/2013, 75/2014, 142/2014, 73/2018, 46/2019 - Decision of the
Constitutional Court, 86/2019, 62/2021, 125/2022, 138/2022, 76/2023 i 94/2024.

Law on Protection of persons with mental illness, Official Gazette of the Republic of Serbia,
No. 45/2013.

Law on the Education System Foundations, Official Gazette of the Republic of Serbia, Nos.
88/2017, 27/2018 - other law, 10/2019, 27/2018 - other law, 6/2020, 129/2021 and 92/2023.
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m 12.4. International Convention on the Elimination of All Forms of Racial
Discrimination

CERD notes the Constitution of 2006, which contains a commendable chapter
guaranteeing the protection of the rights of national minorities and includes
provisions prohibiting discrimination in line with article 1 of the Convention.*®

CERD notes with appreciation that the Criminal Code of 2005 contains anti-

discrimination provisions.**

CERD also notes with appreciation the adoption of a number of laws aimed

at preventing or combatting discrimination, including:

a. The Law on National Minorities Councils (2009);*

The Law on the Prohibition of Discrimination (2009);%

The Law on Gender Equality (2009);*’

The Law on Social Housing (2009);%

The Law on Offences (2013);”

The Law on the Prevention of Violence and Improper Conduct at Sports
Events (2007 and 2009);1%°

The Law on the Ombudsman (2021);'*

The Law on the Prevention of Discrimination against Disabled Persons
(2006);1%2
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Constitution of the Republic of Serbia, Official Gazette of the Republic of Serbia, Nos.
98/2006 and 115/2021, Chapter 3.

Criminal Code of the Republic of Serbia, Official Gazette of the Republic of Serbia, Nos.
85/2005, 88/2005, 107/2005, 72/2009, 111/2019, 121/2012, 104/2013, 108/2014, 94/2016, 35/2019
and 94/2024, Art. 387.

The Law on National Minorities Councils of the Republic of Serbia, Official Gazette of the
Republic of Serbia, Nos. 72/2009, 20/2014 - Decision of the Constitutional Court, 55/2014 and
47/2018.

The Law on the Prohibition of Discrimination of the Republic of Serbia, Official Gazette of
the Republic of Serbia, Nos. 22/2009 and 52/2021.

The Law on Gender Equality of the Republic of Serbia, Official Gazette of the Republic of
Serbia, No. 52/2021.

The Law on Social Housing, Official Gazette of the Republic of Serbia, Nos. 24/2011 and
117/2022 - Decision of the Constitutional Court.

The Law on Offences, Official Gazette of the Republic of Serbia, Nos. 65/2013, 13/2016,
98/2016 - Decision of the Constitutional Court, 91/2019, 91/2019 - other law and 112/2022 -
Decision of the Constitutional Court.

100 The Law on Prevention of Violence and Improper Conduct at Sport Events, Official Gazette

of the Republic of Serbia, Nos. 90/2007, 72/2009 - other law, 111/2009, 104/2013 - other law
and 87/2018.

101 The Law on the Ombudsman, Official Gazette of the Republic of Serbia, No. 105/2021.
102 The Law on Prevention of Discrimination against Disabled Persons, Official Gazette of the

Republic of Serbia, Nos. 33/2006 and 13/2016.
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i. The Law on the Protection of Rights and Freedoms of National Minorities
(2002).10%

Serbia has adopted a number of programmes and plans to prevent discrimina-
tion against persons belonging to national minorities, including through the 2009
National Strategy for the Promotion of the Position of Roma and increased oppor-
tunities for persons belonging to national minorities to learn their languages in
certain areas of Serbia.

Serbia has also made efforts to support and promote understanding and
tolerance among national minorities living in the Autonomous Province of
Vojvodina.!%*

The CERD may consider individual complaints that allege a violation of
an individual’s rights under the ICERD if the State party has made the necessary
declaration under article 14 of the ICERD,*® which also identifies the basic require-
ments a complaint must satisfy to be considered by the Committee.

Several cases were brought before the CERD. One of them was initiated by
Communication No. 29/2003. The petitioner was Dragan Durmic, a national of
Serbia and Montenegro and of Romani origin. He claimed to be a victim of viola-
tions by Serbia and Montenegro of article 2, paragraph 1 (d), read together with
article 5 (f), as well as articles 3, 4 (c), and 6 of the International Convention on the
Elimination of Racial Discrimination. The petitioner was legally represented by
the Humanitarian Law Center and the European Roma Rights Center.

The Committee concluded that the State party had failed to examine the
petitioner’s arguable claim of a violation of article 5 (f). In particular, it failed to
investigate his claim promptly, thoroughly, and effectively. Consequently, article
6 of the Convention was violated.

The Committee recommended that the State party provide the petitioner
with just and adequate compensation commensurate with the moral damage he
suffered. It also recommended that the State party take measures to ensure that
the police, public prosecutors, and the Court of Serbia and Montenegro properly
investigate accusations and complaints related to acts of racial discrimination,
which should be punishable by law according to article 4 of the Convention.

The Committee asked to receive information from the Republic of Serbia
about the measures taken in light of the Committee’s Opinion. The State party was
also requested to widely disseminate the Committee’s Opinion. %

103 The Law on the Protection of Rights and Freedoms of National Minorities, Official Gazette
of the SRJ, No. 11/2002, Official Gazette of the Serbia and Montenegro, No. 1/2003, Official
Gazette of the Republic of Serbia, Nos. 72/2009 - other law, 97/2013 - Decision of the
Constitutional Court and 47/2018.

104 United Nations, 2011, p. 2.

105 International Convention on Elimination of All Forms of Racial Discrimination, New York,
21 December 1965, United Nations, Treaty Series, vol. 660, Art. 14.

106 Communication No. 29/2003.
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m 12.5. Convention on the Elimination of All Forms of Discrimination
against Women
Article 15 of the Constitution of the Republic of Serbia stipulates that the State
shall guarantee equality between women and men and shall develop a policy
of equal opportunities.'”” Moreover, Article 60, paragraph 3, states that women,
young people, and persons with disabilities shall be afforded special protection at
work and special working conditions in accordance with the law.!®® The National
Assembly shall ensure equality and representation of different genders and
members of national minorities in accordance with the law.1%®

Some of the most important documents relating to gender aspects of human
rights, security, and violence against women are the Strategy for Preventing
and Combating Gender-Based Violence against Women and Domestic Violence
2021-2025' and the Strategy for Preventing and Combating Trafficking in Human
Beings, Especially Women and Children, and Protecting the Victims 2017-2022.""*
These documents represent Serbia’s strategy for promoting gender equality.!*?

m 12.6. Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment
Article 25, paragraph 2, of the Constitution of the Republic of Serbia states that no
one shall be subjected to torture, inhuman or degrading treatment or punishment,
or to medical or other experiments without free consent.'*®

Article 26 provides:

‘No person may be kept in slavery or servitude.

All forms of human trafficking are prohibited.

Forced labour is prohibited. Sexual or financial exploitation of a
person in unfavorable position shall be deemed forced labour.
Labour or service of persons serving a sentence of imprisonment,
if based on voluntariness with financial compensation; labour or
service of military personnel; or labour or services during war or a
state of emergency in accordance with measures prescribed on the

107 Constitution of the Republic of Serbia, Official Gazette of the Republic of Serbia, Nos.
98/2006 and 115/2021.

108 Ibid., Art. 60, para. 3.

109 Ibid., Art. 100, para. 2.

110 Strategy for Preventing and Combating Gender-Based Violence against Women and
Domestic Violence, Official Gazette of the SR], No. 47/21.

111 Strategy for Preventing and Combating Trafficking in Human Beings, Especially Women
and Children and Protecting the Victims, Official Gazette of the SRJ, No. 77/17.

112 The Gender Equality Strategy for the period 2021-2030, 2022.

113 Constitution of the Republic of Serbia, Official Gazette of the Republic of Serbia, Nos.
98/2006 and 115/2021, Art. 25, para. 2.
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declaration of war or state of emergency, shall not be considered
forced labour.™**

Several complaints have been brought against Serbia before the CAT. In one case,
the complainant was Jovica Dimitrov, a Serbian citizen of Roma origin, residing
in Serbia and Montenegro. He claimed to be a victim of violations of articles 2,
paragraph 1, read in connection with articles 1; 16, paragraph, 1; and 12, 13, and
14, taken alone and/or read in connection with article 16, paragraph 1, of the
Convention. He was represented by two non-governmental organisations.™*

The Committee noted the complainant’s description of the treatment he
suffered during detention, which constitutes severe pain or suffering intentionally
inflicted by public officials in the context of a criminal investigation, as well as
his sister’s statement and a medical report. It also noted the State party’s failure
to adequately address the claim or respond to the allegations. In these circum-
stances, the Committee concluded that the facts, as submitted, constitute torture
within the meaning of article 1 of the Convention.

Concerning the alleged violations of articles 12 and 13, the Committee noted
that the Public Prosecutor did not request a preliminary investigation until 34
months after the criminal complaint was filed on 7 November 1996, and no further
action was taken. The State party did not contest this claim. The Committee also
noted that the failure to inform the complainant of the investigation results pre-
vented him from pursuing a ‘private prosecution’. Thus, the State party failed to
comply with its obligations under articles 12 and 13.

The Committee further noted that the absence of criminal proceedings
deprived the complainant of the possibility of filing a civil suit for compensa-
tion. Since the State party did not contest this allegation and significant time had
passed, the Committee concluded that Serbia also violated its obligations under
article 14.

The Committee urged the Republic of Serbia to conduct a proper investiga-
tion and, in accordance with Rule 112, paragraph 5, of its rules of procedure, to
inform the Committee within 90 days of the steps taken.

In the second case, the complainant was Dragan Dimitrijevic, a Serbian
citizen of Roma origin born on 7 March 1977. He claimed violations by Serbia and
Montenegro of articles 2, paragraph 1, read in conjunction with article 1; article 16,
paragraph 1; and articles 12, 13, and 14, taken alone and/or together with article
16, paragraph 1.1

The complainant was arrested on 27 October 1999 at his home in Kraguje-
vac, Serbia, in connection with the investigation of a crime. He was taken to the

114 Ibid., Art. 26.
115 Communication No. 171/2000.
116 Communication No. 207/2002.
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local police station, where he was handcuffed to a radiator and beaten by several
police officers, some of whom the complainant knew by their first names or nick-
names. The officers kicked and punched him all over his body while insulting
his ethnic origins and cursing his ‘gypsy mother’. One of the officers struck the
complainant with a large metal bar. Some time later, the officers unfastened him
from the radiator and handcuffed him to a bicycle. Then they continued punch-
ing and beating him with their nightsticks and the metal bar. At one point, the
complainant began bleeding from his ears, yet the beating continued until he was
released the same day.

The complainant alleged violations by the State party of article 2, paragraph
1, in connection with article 1, and of article 16, paragraph 1 of the Convention.
The Committee noted in this respect the complainant’s description of the treat-
ment he was subjected to while in detention, which can be characterised as
severe pain or suffering intentionally inflicted by public officials in the context
of a criminal investigation, as well as the written testimonies of witnesses to his
arrest and release provided by the complainant. The Committee also noted that
the State party had not contested the facts as presented by the complainant, which
occurred more than five years earlier. In these circumstances, the Committee
concluded that due weight must be given to the complainant’s allegations and that
the facts, as submitted, constitute torture within the meaning of article 1 of the
Convention.

Concerning the alleged violations of articles 12 and 13 of the Convention,
the Committee noted that the public prosecutor never informed the complainant
whether an investigation was being or had been conducted after the criminal
complaint was filed on 31 January 2000. It also noted that the failure to inform
the complainant of the results of any such investigation effectively prevented him
from pursuing ‘private prosecution’ of his case before a judge. In these circum-
stances, the Committee considered that the State party failed to comply with its
obligation under article 12 of the Convention to carry out a prompt and impartial
investigation wherever there are reasonable grounds to believe that an act of
torture has been committed. The State party also failed to comply with its obliga-
tion under article 13 to ensure the complainant’s right to complain and to have his
case promptly and impartially examined by the competent authorities.

Moreover, the Committee noted the complainant’s allegations that the
absence of criminal proceedings deprived him of the possibility of filing a civil
suit for compensation. In view of the fact that the State party had not contested this
allegation and given the passage of time since the complainant initiated legal pro-
ceedings at the domestic level, the Committee concluded that the State party also
violated its obligations under article 14 of the Convention in the present case.

The Committee, decided that there was a violation of articles 2, paragraph 1,
in connection with article 1, 12, 13, and 14 of the Convention. It also urged the State
party to conduct a proper investigation into the facts alleged by the complainant
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and to inform it, within 90 days from the date of the transmittal of this decision,
of the steps taken.

In the third case, the complainants were Slobodan Nikoli¢ and his wife,
Ljiljana Nikoli¢, nationals of Serbia and Montenegro. They claimed that the State
party’s alleged failure to conduct a prompt and impartial investigation into the cir-
cumstances of their son’s death constituted a violation by Serbia and Montenegro
of articles 12, 13, and 14 of the Convention.'"

The Committee considered that there were reasonable grounds for the
State party to investigate the complainants’ allegation that their son was tortured
prior to his death. The main question was whether there had been an adequate
investigation of the events preceding the death of N. N., in line with article 12 of
the Convention.

The deputy public prosecutor stated, before the autopsy, that he would not
initiate criminal proceedings ex officio, as he considered the death an accident,
and he did not examine any of the witnesses. Moreover, the investigating judge
entrusted the same forensic experts who had conducted the autopsy to address the
alleged inconsistencies in their own autopsy report, rather than engaging another
institution to perform a forensic examination. On the basis of these facts, the Com-
mittee concluded that the investigation of the circumstances of the complainants’
son’s death was not impartial and therefore constituted a breach of article 12 of
the Convention.

The Committee also held that the national courts dismissed the com-
plainants’ appeals without addressing their arguments and, by doing so, failed
to examine the case impartially. This constituted a violation of article 13 of the
Convention.

Article 21 of the Convention against Torture provides a mechanism for States
to complain about violations of the Convention made by another State.!'®* However,
this procedure for inter-State complaints has never been used.

Article 30 of Convention against Torture provides a mechanism for States
to resolve inter-State disputes concerning the interpretation or application of the
Convention, through negotiations, arbitration, or referral of the dispute to the
International Court of Justice.'*®

In another case against Serbia, the CAT concluded in 2017 that Serbia’s
deportation of the complainant to Turkey constituted a violation of article 3 of
the Convention against Torture.'?® The complainant, Cevdet Ayaz, was a Turkish
national of Kurdish origin, born in 1973. At the time of submission of the com-
munication, he was in danger of being extradited to Turkey. He claimed that his

117 Communication No. 174/2000.

118 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, New York, 10 December 1984, United Nations, Treaty Series, vol. 1465, Art. 21.

119 Ibid., Art. 30.

120 Communication No. 857/2017.
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extradition would amount to a violation by Serbia of article 3, read in conjunction
with article 15, of the Convention. On 12 March 2001, Serbia had made the declara-
tion under article 22 of the Convention.

On 11 December 2017, the CAT requested the State party to refrain from
expelling the complainant to Turkey while it considered his complaint. On 5
November 2018, the State party informed the Committee that the request for
interim measures was not brought to the attention of the Ministry of Justice of
Serbia in time to prevent the complainant’s extradition, as the request was deliv-
ered on 18 December 2018, while the decision on the complainant’s extradition
had been taken on 15 December 2018.

At the time of submission of the present communication, the complainant
claimed that his extradition to Turkey would constitute a violation of his rights
under article 3 of the Convention against Torture, as he had been sentenced in
Turkey to 15 years’ imprisonment for a politically motivated crime on the basis of a
confession extracted under torture. He further claimed that the risk of torture and
ill-treatment was even greater in Turkey following the attempted military coup
in July 2016, as those perceived to be political opponents of the current regime
had been subjected to torture and other ill-treatment, as well as incommunicado
detention and inhumane conditions in overcrowded prisons.

The CAT, acting under article 22 (7) of the Convention against Torture,
found that the facts before it constituted a violation by the State party of article 22
of the Convention against Torture, due to its failure to cooperate with the CAT in
good faith. This failure prevented the CAT from effectively examining the present
communication, with regard to Serbia’s non-compliance with the CAT’s request of
11 December 2017 for interim measures not to extradite the complainant and his
forcible removal to Turkey on 25 December 2017.

Another case was filed in 2019,** in which the complainants were Milunka
Cubrilov, Jasmina Cubrilov Jovic, and Marina Cubrilov, nationals of Serbia, born
on 6 October 1948, 29 July 1974, and 15 December 1981, respectively. They are the
widow and daughters of Bozidar Cubrilov, of undetermined nationality, who was
bornin 1948 and died on 16 June 1996. The applicants claimed that Serbia infringed
their rights under articles 6, 12, 13, 14, and 16 of the Convention against Torture, as
well as the rights of Bozidar Cubrilov under article 13 of the Convention. Although
not explicitly invoked, the communication also raised issues under article 2 of the
Convention against Torture.

The CAT noted the complainants’ allegations that: (a) Bozidar Cubrilov was
beaten, including on the head, by police officers upon his arrest and during his
detention, which resulted in his death on 16 June 1996; (b) the Serbian authorities
failed to adequately investigate the treatment inflicted on Bozidar Cubrilov or
hold those responsible accountable; (c) Bozidar Cubrilov and his family members

121 Communication No. 939/2019.
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were denied the opportunity to lodge a complaint or to have the case promptly
and impartially investigated; (d) the Serbian authorities failed to compensate the
complainants for the failure to investigate.

In light of the above, the Committee concluded that there has been no
prompt and impartial investigation into the torture and death of Bozidar Cubrilov,
in violation of article 12 of the Convention against Torture. The CAT also concluded
that the judicial authorities of the State party failed to fulfill Serbia’s obligation to
take effective measures to prevent acts of torture under article 2 of the Convention
against Torture. In addition, the CAT found that Serbia had failed to fulfill its duty
under article 13 of the Convention against Torture to ensure that Bozidar Cubrilov
and the complainants had the right to submit a complaint and to have his case
investigated promptly and impartially by the competent authorities. However, in
light of the facts before the CAT concerning the treatment inflicted on Bozidar
Cubrilov and the complainants’ claims for compensation, the Committee found
insufficient basis to conclude that Serbia had violated its obligations under article
14 of the Convention against Torture.

m 12.7. Convention on the Rights of the Child

According to the Constitution of the Republic of Serbia, the family, and mothers
and children, enjoy special protection, under which children without parental
care and mentally or physically handicapped children are protected. Children
under 15 years of age may not be employed, nor may children under 18 years of
age be employed in jobs detrimental to their health or morals.'? Children born out
of wedlock have the same rights and obligations as children born in wedlock.!?
Education is available to all on equal terms, and primary education is compulsory
and free, in accordance with the law.!?*

The Constitution stipulates that everyone has the right to healthcare. Chil-
dren, pregnant women, and older persons have the right to healthcare funded
from public revenue when they cannot realise that right on other grounds, while
other persons have that right under conditions determined by law.!?®

Many important laws have been adopted in Serbia in the field of child pro-
tection, the most important of which are the following:

a. The Family Act (2005);'*

b. The Act on Juvenile Offenders and Protection of Minors in Criminal

Proceedings (2005);'?

122 Ibid., Art. 66.

123 Ibid., Art. 64, para. 4.

124 Ibid., Art. 71.

125 Ibid., Art. 68.

126 Family Act of the Republic of Serbia, Official Gazette of the Republic of Serbia, Nos. 18/2005,
72/2011 - other law and 6/2015.

127 Acton Juvenile Offenders and Protection of Minors in Criminal Proceedings of the Republic
of Serbia, Official Gazette of the Republic of Serbia, No. 85/2005.
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c. The Law on the Education System Foundations (2017).1%

International organisations dealing with children (UNICEF, Save the Children,
the World Bank) play a dual role in Serbia: some implement programmes and
projects (UNICEF, Save the Children) and provide financial, logistical, and person-
nel support to local NGOs and state agencies and services, while others mainly
finance reforms carried out within state services (World Bank). Their support has
contributed to many successes in implementing the Convention.'?

m 12.8. International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families

Some argue that Serbia has laid the groundwork for effective migration governance
by acceding to various international conventions on the protection of migrants’
rights, including the Convention on the Rights of the Child, the Convention relat-
ing to the Status of Refugees, and the Conventions on Statelessness. This is one of
the reasons why Serbia has not ratified this Convention.'*

However, Serbia has adopted two conventions of the specialised agency of
the International Labour Organisation (ILO) dealing with the status of migrant
workers: the ILO Migration for Employment Convention (No. 97, 1949) and the
ILO Convention concerning Migrations in Abusive Conditions and the Promotion
of Equality of Opportunity and Treatment of Migrant Workers (No. 143, 1975).

m 12.9. Convention on the Rights of Persons with Disabilities
The Constitution of the Republic of Serbia stipulates that any direct or indirect
discrimination based on any ground, in particular mental or physical disability, is
prohibited.!® Moreover, persons with disabilities are entitled to special protection
at work and special working conditions in accordance with the law.'*? Persons
with disabilities, war veterans, and victims of war are afforded special protection
under the law.'*®

As mentioned above, in 2006 Serbia adopted the Law on Prevention of Dis-
crimination against Persons with Disabilities, which aims to prohibit discrimina-
tion, emphasise the need to respect the human rights and dignity of persons with
disabilities, ensure their inclusion in all spheres of social life on an equal basis,

128 Law on the Education System Foundations, Official Gazette of the Republic of Serbia, Nos.
88/2017, 27/2018 - other law, 10/2019, 27/2018 - other law, 6/2020, 129/2021 and 92/2023.

129 Koalicija nevladinih organizacija iz Srbije pod koordinacijom Centra za prava deteta, 2008,
p. 14.

130 Migration Governance Snapshot: the Republic of Serbia, 2018.

131 Constitution of the Republic of Serbia, Official Gazette of the Republic of Serbia, Nos.
98/2006 and 115/202., Art. 21, para. 3.

132 Ibid., Art. 60, para. 5.

133 Ibid., Art. 60, para. 5.
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and involve them in all decision-making processes concerning their rights and
obligations.

13. Conclusion

It can be concluded that all the conventions are widely ratified and acceptable to
almost all countries in the world. However, the decisions of the committees are
not binding, which affects the influence of these treaties on the position of human
rights in member states.

Serbia has accepted almost all universal conventions guaranteeing human
rights and has incorporated into its Constitution and legislation the norms from
these instruments. There is also wide acceptance of the jurisdiction of the commit-
tees established by these treaties. There are only four cases against Serbia before
the Human Rights Committee, which suggests that Serbia respects the human
rights envisaged in this document. However, given the significantly larger number
of applications before the ECtHR concerning the same rights also envisaged in
the Covenant, it can be concluded that individuals prefer seeking protection from
the European Court of Human Rights rather than Committee. Serbia is a stable
country with strong institutions for human rights protection, including the Con-
stitutional Court and the Ombudsman as the most important ones.

393



394

CENTRAL EUROPEAN JOURNAL OF COMPARATIVE LAW | VOLUME VI = 2025 = 2

Bibliography

Beogradski centar za ljudska prava (2020) Pravo na azil u Republici Srbiji, Beograd
[Online]. Available at: https://azil.rs/azil_novi/wp-content/uploads/2021/02/
Pravo-na-azil-u-Srbiji-2020.pdf (Accessed: 1 March 2025).

Constitution (1946) 31 January [Online]. Available at: https://www.arhivyu.rs/
public/source/aj_10_02_10_txt_ustavl946.pdf (Accessed: 13 January 2025).

Constitution (1990) [Online]. Available at: https://data.globalcit.eu/NationalDB/
docs/SRB%20Serbia%20-%20Constitution%20-%201990%20-%20SRB.pdf
(Accessed: 13 January 2025).

Constitution of FRY (1992) [Online]. Available at: https://www.worldstatesmen.org/
Yugoslav_Const_1992.htm (Accessed: 13 January 2025).

Constitution SFRY (1974) [Online]. Available at: https://www.yuhistorija.com/
serbian/doc/Ustav_SFR]_iz_1974.pdf (Accessed: 13 January 2025).

Constitution SFRY (1963) [Online]. Available at: https://web.archive.org/
web/20200620125946/http://mojustav.rs/wp-content/uploads/2013/04/Ustav-
SFRJ-iz-1963.pdf (Accessed: 13 January 2025).

Dragnich, A. (1946) Yugoslavia’s new constitution. California: University of Califor-
nia Press, 10(57), pp. 420-423; https://doi.org/10.1525/curh.1946.10.57.420.

Etinski, R., Djaji¢, S., Tubid, B. (2024) Medjunarodno javno pravo. Novi Sad: Pravni
fakultet Univerzitet u Novom Sadu.

Hoare, M. (2024) Serbia - A modern history, Prince Milo§ and the Founding of
Modern Serbia, 1815-1839. London: Hurst Publishers; https://doi.org/10.1093/
050/9780197769423.003.0004.

International Organization for Migration - Mission to Serbia (2012) Protecting the
Rights of Migrants in the Republic of Serbia — Handbook for civil servants and local
self-government officials. Belgrade: International Organization for Migration.

Janmyr, M. (2021) ‘The 1951 Refugee Convention and Non-Signatory States: Chart-
ing a Research Agenda’, International Journal of Refugee Law, 33(2), pp. 188-213;
https://doi.org/10.1093/ijrl/eeab043.

Jevtié, D. (1988) ‘Vidovdanski i Oktroisani Ustav od 3. IX 1931, Anali Pravnog
fakulteta u Beogradu, 36(1-2), pp. 107-126.

Kelly, T. (2009) ‘The UN Committee Against Torture: Human Rights Monitoring
and the Legal Recognition of Cruelty’, Human Rights Quarterly, 31(3), pp. 777-800;
https://doi.org/10.1353/hrq.0.0094.

Koalicija nevladinih organizacija iz Srbije pod koordinacijom Centra za prava
deteta (2008) Primena Konvencije o pravima deteta, Beograd.

Krivokapié, B., Krsti¢, I., Paunovi¢, M., (2018) Medjunarodna ljudska prava.
Beograd: Centar za izdavacku delatnost.

Krstié, 1., Davini¢, M. (2013) Pravo na azil: Medunarodni i domaci standardi.
Beograd: Pravni fakultet Univerziteta u Beogradu.

Krsljanin, N. (2020) ‘The parliament of the kingdom of Serbs, Croats and Slovenes:

projects, the constitution, and reality (1918-29)’, Parliaments, Estates and Represen-
tation, 40(2), pp. 245-259; https://doi.org/10.1080/02606755.2020.1771534.


https://azil.rs/azil_novi/wp-content/uploads/2021/02/Pravo-na-azil-u-Srbiji-2020.pdf
https://azil.rs/azil_novi/wp-content/uploads/2021/02/Pravo-na-azil-u-Srbiji-2020.pdf
https://www.arhivyu.rs/public/source/aj_10_02_10_txt_ustav1946.pdf
https://www.arhivyu.rs/public/source/aj_10_02_10_txt_ustav1946.pdf
https://data.globalcit.eu/NationalDB/docs/SRB Serbia - Constitution - 1990 - SRB.pdf
https://data.globalcit.eu/NationalDB/docs/SRB Serbia - Constitution - 1990 - SRB.pdf
https://www.worldstatesmen.org/Yugoslav_Const_1992.htm
https://www.worldstatesmen.org/Yugoslav_Const_1992.htm
https://www.yuhistorija.com/serbian/doc/Ustav_SFRJ_iz_1974.pdf
https://www.yuhistorija.com/serbian/doc/Ustav_SFRJ_iz_1974.pdf
https://web.archive.org/web/20200620125946/http://mojustav.rs/wp-content/uploads/2013/04/Ustav-SFRJ-iz-1963.pdf
https://web.archive.org/web/20200620125946/http://mojustav.rs/wp-content/uploads/2013/04/Ustav-SFRJ-iz-1963.pdf
https://web.archive.org/web/20200620125946/http://mojustav.rs/wp-content/uploads/2013/04/Ustav-SFRJ-iz-1963.pdf
https://doi.org/10.1525/curh.1946.10.57.420
https://doi.org/10.1093/oso/9780197769423.003.0004
https://doi.org/10.1093/oso/9780197769423.003.0004
https://doi.org/10.1093/ijrl/eeab043
https://doi.org/10.1353/hrq.0.0094
https://doi.org/10.1080/02606755.2020.1771534

THE UNIVERSAL PROTECTION OF HUMAN RIGHTS AND EASTERN EUROPE: SERBIA 395

Markovié¢, Dj. (2013) ‘The principle of free mandate in the Constitutions of the
Republic of Serbia from 1990 and 2006, Fondacija Centar za javno pravo, 4(14), pp.
49-56.

Markovié, R. (2006) ‘Republic of Serbia Constitution of 2006 - A critical review’,
Anali Pravnog fakulteta u Beogradu, 54(2), pp. 4-49.

Migration Governance Snapshot: the Republic of Serbia (2018) May [Online]. Available
at: https://www.migrationdataportal.org/sites/g/files/tmzbd1251/files/2018-05/
MGI%20report%20Serbia_0.pdf (Accessed: 15 January 2025).

Milenkovié, D. (2010) Vodic kroz Zakon o zabrani diskriminacije. Beograd: Helsinski
odbor za ljudska prava u Srbiji.

Molloy, S. (2024) The Committee on the Rights of the Child and Article 12: Applying the
Lundy model to treaty body recommendations. Cambrigde: Cambridge University
Press; https://doi.org/10.1017/S0922156524000098.

“Octroyed” Constitution (1931) 9 September [Online]. Available at: https://
www.pfsa.unsa.ba/pf/wp-content/uploads/2022/10/Oktroisani-ustav-1931.pdf
(Accessed: 13 January 2025).

Petrovié, V. (2001) Medunarodni postupci za zastitu ljudskih prava. Beograd:
Beogradski centar za ljudska prava.

Popovié, M. (1939) Poreklo i postanak ustava od 1888. godine. Beograd.
Popovié¢-Obradovié, O. (2013) The Parliamentary System in Serbia 1903-1914. Bel-
grade: Helsinki Committee for Human Rights in Serbia.

Popovych T., Topolnytska M., Telep Y. (2023) ‘The 1974 Constitution of SFR Yugo-
slavia: Certain Content Aspects’, Visegrad Journal on Human Rights, 2023(3), pp.
103-107; https://doi.org/10.61345/1339-7915.2023.3.15.

Raicevié, N. (2018) Zastita izbeglica u medunarodnom pravu. Nis: Pravni fakultet
Univerziteta u Nisu.

Savid, S. (2023) ‘Constitution of the Kingdom of Serbia from 1888’, Miscellanea
Historico-Iuridica, 22(1), pp. 535-548; https://doi.org/10.15290/mhi.2023.22.01.22.
Svircevié, M. (2011) The Origins of Local Government and the development of the
modern Serbian State. Belgrade: Institute for Balkan Studies.

The Gender Equality Strategy for the period 2021-2030 (2022) [Online]. Available at:
https://www.rodnaravnopravnost.gov.rs/sites/default/files/2022-03/National%20
Strategy%20for%20GE%202021-2030.pdf (Accessed: 14 January 2025).

Tomié, A. (2024) The Legacy of Serbia’s Great War. New York: Berghahn Books;
https://doi.org/10.3167/9781805392330.

United Nations (2011) Considerations of reports submitted by States parties under
article 9 of the Convention, 13 April.

United Nations High Comissioner for Refugees (2023) Human Rights’ Compilation
Report, Universal Periodic Review: Fourth Cycle, 43 Session.

United Nations Treaty Collection (no date) [Online]. Available at: https://treaties.
un.org/pages/TreatyParticipantSearch.aspx?clang=_en (Accessed: 10 January
2025).

Vidovdan Constitution (1921) [Online]. Available at: https://www.arhivyu.rs/
public/source/aj_10_02_02_txt_ustav1921.pdf (Accessed: 13 January 2025).


https://www.migrationdataportal.org/sites/g/files/tmzbdl251/files/2018-05/MGI report Serbia_0.pdf
https://www.migrationdataportal.org/sites/g/files/tmzbdl251/files/2018-05/MGI report Serbia_0.pdf
https://doi.org/10.1017/S0922156524000098
https://www.pfsa.unsa.ba/pf/wp-content/uploads/2022/10/Oktroisani-ustav-1931.pdf
https://www.pfsa.unsa.ba/pf/wp-content/uploads/2022/10/Oktroisani-ustav-1931.pdf
https://doi.org/10.61345/1339-7915.2023.3.15
https://doi.org/10.15290/mhi.2023.22.01.22
https://www.rodnaravnopravnost.gov.rs/sites/default/files/2022-03/National Strategy for GE 2021-2030.pdf
https://www.rodnaravnopravnost.gov.rs/sites/default/files/2022-03/National Strategy for GE 2021-2030.pdf
https://doi.org/10.3167/9781805392330
https://treaties.un.org/pages/TreatyParticipantSearch.aspx?clang=_en
https://treaties.un.org/pages/TreatyParticipantSearch.aspx?clang=_en
https://www.arhivyu.rs/public/source/aj_10_02_02_txt_ustav1921.pdf
https://www.arhivyu.rs/public/source/aj_10_02_02_txt_ustav1921.pdf

396 CENTRAL EUROPEAN JOURNAL OF COMPARATIVE LAW | VOLUME VI = 2025 = 2

Weiss, P. (1995) The Refugee Convention, 1951 — The Travaux Preparatoires analysed
with a commentary. Cambrigde: Cambrigde University Press.



