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ABSTRACT: Digital solutions have changed the way workers perform their work.
We can now see more flexible forms of employment, moving towards a series of indi-
vidual tasks or gig-work projects. A decisive influence on the changes in employment is
the development of digital platforms, which has intensified with the COVID-19 pandemic.
Employment through digital platforms is not a classical form of performing work;
nevertheless, there is no doubt that it requires a specific legal regime for the protection
of workers’ rights. The current study explores the following themes: first, it examines
the complexity of digital platforms and platform work. Second, it focuses on provisions
related to obtaining a correct employment status by platform workers in the directive on
improving working conditions in platform work (2024/2831) and how this status affects
their rights. Lastly, it presents de lege ferenda postulates from the perspective of the
Polish labour market.

KEYWORDS: Welfare Platform Work, Labour Law, Digital Labour Platforms, Legal
Presumption, Employment Relationship

1.
Introduction

The rise of digital technologies has profoundly impacted the nature of employment,
giving rise to a new form of work characterised by flexibility and fragmentation.
The impact of these digital solutions has been particularly pronounced during the
pandemic COVID-19, which has accelerated the use of and reliance on digital plat-
forms. The growth of digital platforms and their incorporation into the labour market
have given rise to a new dynamic in employment relationships but simultaneously
raised considerable concerns regarding job security, fair remuneration, and adequate
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social protection.! Consequently, this model requires a review of traditional employ-
ment classifications and worker rights, as existing legal frameworks often fail to
address the complexities of platform work. The traditional employment framework,
designed for more stable and long-term employment relationships, is inadequate
for capturing the unique characteristics of platform work. This legal gap exposes
platform workers to significant vulnerability, underscoring the urgent need for the
establishment of specific legal regimes to ensure the protection of their rights and
address the peculiarities of their employment conditions.?

This study involves a comprehensive analysis of the phenomenon of platform
work. First, the complexity of platform work and digital platforms is characterised,
considering their operation and the various roles they play in contemporary labour
markets. Second, the study focuses on the European Union’s (EU) Directive onimprov-
ing working conditions in platform work, concentrating particularly on provisions
related to obtaining correct employment status and ensuring fair working condi-
tions. Third, it involves a critical examination of the status of individuals engaged
in work through digital platforms in Poland. The analysis considers how their vague
status affects their workers' rights to safe and healthy working conditions, collective
rights, and labour law protection. Lastly, it presents de lege ferenda postulates from
the perspective of the Polish labour market with a view to integrating and protecting
platform workers within the national and European legal framework.

2.
Platform Work and Digital Labour Platforms

Platform work can be described as a form of employment that uses an online platform
to enable organisations orindividuals to access other organisations or individuals to
solve problems or provide services in exchange for payment. Additionally, several
characteristics can be identified that distinguish platform work from traditional
work: paid work organised by a digital platform; involvement of three parties —
platform - client — worker; focus on solving specific problems or managing specific
tasks; work carried out in a form of outsourcing; work broken down into smaller tasks
(so-called gigs); and on-demand services.>

1 PrasslandRisak, 2016, pp. 618 et seq.; Bednarowicz, 2018, pp. 13 et seq.; Dobrzynska, 2020, pp. 16
etseq.

2  Bednarowicz, 2019, pp. 604 et seq.; Swiatkowski, Andrzej Marian, 2019, pp. 95 et seq.; Unter-
schiitz, 2020, pp. 319 et seq. http://doi.org/10.62733/2025.2.5-15

3 Cf.EuropeanFoundation for the Improvement of Living and Working Conditions, 2018, pp. 9-10;
Swiatkowski, Andrzej Marian, 2019, pp. 95 et seq.; Mirostawski, 2023, pp. 1 et seq.
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Researchers often highlight two types of work through digital platforms. The first
relates to “on-demand work via apps”, which is characterised by the performance of
common activities such as transport, cleaning, and care work via platforms and is
mostly performed locally. Platform companies set minimum standards for the ser-
vices offered, but also intervene in the selection and management of the workforce.*
The second type, “‘crowdwork”, is based on the execution of a series of tasks through
digital platforms. These platforms connect an unlimited number of organisations and
individuals with workers on a global basis. The micro-tasks performed on crowdwork
platforms are in many cases menial and monotonous, but still require human judge-
ment and perceptiveness (e.g. tagging photos, completing surveys), although digital
platforms offer their space also for freelancers with specific skills, more technical or
creative (e.g. programmers, architects, creative sector professionals).®

In the new technological and economic reality, the gig economy is becoming a
fact. For millions of people, the technological solution offered by platforms seems to
be an alternative option. In theory, the flexibility of on-demand work on platforms
can be a significant opportunity for people who cannot work full-time; people with
disabilities; or people who combine employment with other responsibilities, such as
care work. The platforms offer work flexibility: whenever, wherever, and whatever
task the platform workers accept.® According to the European Commission, digital
work platforms may promote innovative services and new business models and
create many opportunities for consumers and businesses. For workers, platforms
mostly offer additional income, especially for people who face barriers in accessing
the labour market; meanwhile, platforms improve access to products and services
for consumers’’

However, platform work in its flexible form of “providing services” approaches
the precariousness and instability of employment by forming a class of precariat.
The phenomenon of precariousness of employment, following Guy Standing’s
research, can be identified as deficits in job security, among which we can mention
employment security; job security through the guarantee of safe and hygienic
working conditions; income security in the form of stable and adequate wages; or
security of representation related to the right of coalition and collective labour
relations.® Work through digital platforms often bears the characteristics of pre-
cariousness in the form of uncertainty about the frequency of opportunities for “gig
jobs”, and the amount of wages received for these jobs. Non-transparent conditions
for the performance of services using algorithmic management lead to asymmetry

De Stefano, 2015, p. 1.

Prassl and Risak, 2016, pp. 624-627; Bakalarz, 2019, pp. 11-12.
Risak, 2017, p. 4.

European Commission, COM (2021), 762 final.

Cf. Standing, 2011, pp. 49-50.
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of information on the part of employees and make it difficult to claim their rights in
disputes with platforms. Digital platforms, owing to their structure, make it difficult
for workers to effectively realise their right to labour representation.’

The number of people working through digital platformsin 2022 was estimated at
28.3 million, for whom work is more frequent than sporadic, and by 2025, the number
was projected to reach 43 million people. However, 5.51 million of them, according
to the analysis, are at risk of misclassification of employment status.’® The major-
ity of digital platforms, nine to 10 times, classified these people as self-employed.*
In Poland, the number of workers who use digital platforms often more than once
per month is estimated to be 11%, which is the average level in the EU; however, the
percentage of these people is gradually growing every year.*?

Some Member States have recognised the importance of the issue of platform
work and have started to adopt regulations to protect platform workers. Further,
national courts - for example in Spain, Belgium, and France - have ruled against
digital platforms; with on-demand work platforms losing the majority of such cases.®
Here, it is worth pointing out two decisions of the Court of Justice of the European
Union (CJEU). In judgment C-434/15, the CJEU held that the intermediary service
provided by Uber should be considered an integral part of a complex service, the main
element of which is the transportation service. The intermediary service provided
by the Uber company consists of selecting vehicle owners who are not professional
drivers, to whom the company provides an application, without which, first, these
drivers would not provide transportation services, and second, people wishing to
travel a city route would not have access to the services of these drivers. Furthermore,
Uber exerts a decisive influence on the conditions under which these drivers provide
services. Uber determines — with the use of the app — at least the maximum price of
a given transport.

Moreover, Uber collects this price from the customer and then transfers part
of it to the owner of the vehicle who is not a professional driver; Uber exercises a
certain amount of control over the quality of the vehicles and their drivers, aswell as
over their behaviour, and such control can, if appropriate, result in the suspension of
the driver in question from providing transport services. Uber’s activity cannot be
reduced to mere intermediation in the search for a customer by a person expressing

9 Cf.Lehdonvirta, 2016, pp. 53 et seq.; Potocka-Sionek, 2022, pp. 112-113.

10 European Commission, Directorate General for Employment, Social Affairs and Inclusion and
PPMI,, 2021.

11 European Commission. Directorate General for Employment, Social Affairs and Inclusion. and
CEPS.,2021.

12 Pankoéw, Owczarek and Koziarek, 2018; ILO, 2021, p. 49.

13 Seemore C. Hiefd], 2022.

14 Judgment of 20 December 2017 of Court of Justice (C-434/15, Asociacién Profesional Elite Taxiv
Uber Systems Spain SL).
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a desire for an ad hoc transport service. Instead, it provides a transport service
through drivers who are in constant cooperation with it, under its management.
Uber’s directorial and control powers are expressed in such features identified by the
CJEU as: selecting drivers and their vehicles; deciding on the route of the ride through
the application; controlling the standards of the service provided; and sanctioning
undesirable behaviour through exclusion from the platform altogether.®

Injudgment C-413/13,% the CJEU ruled, as in previous judgments, that the concept
of an employee within the meaning of Union law must be defined on the basis of objec-
tive criteria that characterise the employment relationship, taking into account the
rights and obligations of the person in question. From this perspective, qualification
as a self-employed service provider under national law does not preclude a person
from qualifying as an employee within the meaning of Union law if his independence
is purely fictitious and thus serves to conceal a genuine employment relationship.
It follows that the status of an employee under Union law cannot be affected by the
factthat a person hasbeen hired as a self-employed service provider under national
law, provided that such a person acts under the direction of his employer as regards,
in particular, his freedom to choose the hours and place of work and the tasks per-
formed in the course of his work, provided that he does not bear the commercial risk
of that employer, and provided that he is integrated into the enterprise of the said
employer during the course of the employment relationship, forming an economic
unit with that enterprise.”” The judgment emphasises the stronger link of organisa-
tional integration of the worker than the traditional elements of subordination taken
into account by national courts. As is further explained, EU legislation in relation to
platform workers on digital platforms highlights the importance of CJEU case law in
matters of identifying a worker’s subjectivity.

3.
EU Directive on Improving Working Conditions in Platform
Work

Platform work and their working conditions have been identified by the EU as a new
problematic issue and challenge.’® Legislative action was taken when the European

15 cCf. Bakalarz, 2019, p.11; Baginska, Majkowska-Szulc, 2018, pp. 30-36.

16 Judgment of 4 December 2014 of Court of Justice C-413/13 FNV Kunsten Informatie en Media v
Staat der Nederlanden.

17 Judgment of CJEU C-413/13, C. Hief3], 2022, pp. 72-73.

18 See more European Foundation for the Improvement of Living and Working Conditions, 2017,
2018; European Commission. Joint Research Centre, 2018; European Commission. Directorate
General for Employment, Social Affairs and Inclusion, 2021.
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Commission presented a proposal for a directive on improving working conditions
in platform work in December 2021. The Directive is one of the group of measures
introduced in the European Pillar of Social Rights Action Plan, which, inter alia, aims
to establish a standard for platform work, to protect European workers from being
misclassified as bogus self-employed workers, and to provide workers with social
protection and mitigate health and safety risks.?° In 2024, the Directive on improv-
ing working conditions in platform work was adopted? and Member States are now
required to adopt the laws, regulations, and administrative provisions necessary to
comply with this Directive by 2 December 2026.

The main emphasis of the Directive focusses on improving working conditions
and the protection of personal data in platform work by introducing measures to
facilitate the determination of the correct employment status of persons perform-
ing platform work; promoting transparency, fairness, human oversight, safety, and
accountability in algorithmic management in platform work; and improving trans-
parency with regard to platform work, including in cross-border situations (art. 1 (1)
of the platform work directive).

The directive set up a definition of digital labour platforms, which includes
any natural or legal person providing a service that meets all of the following
requirements:

[ itis provided, at least in part, at a distance by electronic means, such as by

means of a website or a mobile application;

I itisprovided at the request of a recipient of the service;

III itinvolves, as anecessary and essential component, the organisation of work
performed by individuals in return for payment, irrespective of whether that
work is performed online or in a certain location

IV itinvolves the use of automated monitoring systems or automated decision-
making systems

The definition of digital labour platforms, virtually kept without changes from the
proposal for the directive (except point iv)), seems too strict and unprovable for
new forms of digital platforms. Developing a cumulative definition would exclude
some of the existing platforms,? but more crucially, it may permit circumventing
the definition by digital labour platforms when new platforms appear in the future.?

19 European Commission, COM (2021), 762 final.

20 The Council, The European Economic and Social Committee and The Committee of the Regions,
COM(2021) 102 final.

21 Directive (EU) 2024/2831.

22 For example platforms within companies that are addressed to employees, see: M. Schlachter,
2022,p.386.

23 De Stefano,2022,p.4.
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The European Trade Union Confederation noted that the references to “organisation
of work” and “as a necessary and essential component” are too narrow and do not
capture the manner in which work is performed. Further, the reference to a service
“at a distance” adds weakness to the definition and could allow digital labour plat-
forms to circumvent the definition.?* Bearing in mind the differences between even
on-demand work, which, in many cases, can be subsumed to traditional criteria of
control by employers, “crowdwork” platforms could escape from known features into
more “independent” control of working performance.?

The Directive presents two definitions of persons who work through digitallabour
platforms. The first are “persons performing platform work”, that is, any individual
performing platform work, irrespective of the nature of the contractual relationship
or the designation of that relationship by the parties involved. The definition covers
a broader range of independent contractors and self-employed persons.

The second, ‘platform worker’, describes any person performing platform work
who has an employment contract or employment relationship as defined by the law,
or collective agreements or practice in force in the Member States with consideration
to the case law of the CJEU. It is worth noting that reference to “consideration to the
case-law of the Court of Justice” was made to other EU directives?® that have a more
hybrid concept of the employment contract. The risk of omitting the legal presump-
tion arises when digital labour platforms base their argumentation on strict and
traditional national criteria of employment status. Adopting the reference to case law
of the CJEU may ease traditional criteria, which, in most cases, does notrecognise the
complexity of platform work, by providing more open and wide interpretation of the
employment relationship.?” Moreover, in its judgment C-216/15% and in the context
of other directives (on temporary work agencies), the CJEU pointed to similar doubts.
The CJEU affirmed the necessity of using an autonomous definition of an employee,
as an overly narrow understanding of the concept of employee found under national
law undermines the effectiveness of the directive. Furthermore, such a narrow
understanding would permit the Member States or temporary work agencies to
exclude at their discretion certain categories of persons from the benefit of the pro-
tection intended by that directive, even though the employment relationship between
those persons and the temporary work agency is not substantially different to the

24 European Trade Union Confederation, 2022, p. 2.

25 Ratti, 2022,p.57.

26 That notion can be found in other directives e.g. Directive (EU) 2019/1152, art. 1 para. 2 or Direc-
tive (EU) 2019/1158, art. 2.

27 Cf.Schlachter, 2022, p. 387; Bednarowicz, 2019, pp. 613-614; De Stefano, 2022, p. 5.

28 Judgment of 17 November 2016 of Court of Justice (C-216/15, Betriebsrat der Ruhrlandklinik
gGmbH v Ruhrlandklinik gGmbH)
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employment relationship between employees having the status of workers under
national law and their employer.?®

To achieve a compatible employment status for persons performing work through
platforms, Art. 4 of the draft directive primary sets out a framework of specific
measures. The draft directive proposed a presumption of employment that would
apply if at least two of the five indicators are met. Fulfilling these five criteria would
determine whether a given legal relationship should be recognised as an employment
relationship between an employee and an employer. However, this proposed rebut-
table presumption has been met with considerable criticism from many authors.3°
Furthermore, the elements of legal presumption seem to be created at most to on-
demand work that has particular differentials to “crowdwork”.?! The final version
of the directive establishes a legal presumption of an employment relationship for
platform workers based on two indicators that have not previously been included.>?
The presumption, enshrined in art. 5 of the directive, applies where facts indicat-
ing “direction” and “control” are found, as determined by national law, collective
agreements, the practices of Member States, and case law of the CJEU. Moreover, the
existence of an employment relationship shall be guided primarily by the facts relat-
ing tothe actual performance of work, regardless of how the working arrangement is
classified in the contract. These facts should include the use of automated monitoring
systems or automated decision-making systems in the organisation of platform work.
However, the legal presumption may be rebutted, in particular, if the digital labour
platform seeks to rebut the legal presumption, and argues against the employment
relationship.

The introduction of the rebuttable presumption surely can benefit people
working on platforms by providing legal certainty through the correct classification
of the employment relationship. Uncertainty of classification on digital platforms
is the main issue that affects working conditions and deprives workers of labour
rights and social security. Presumption can cause reversal of the burden of proof to
digital labour platform stakeholders arguing that the relationship between persons
performing work on platforms and themselves are contractual and not employment
relationships.3® Moreover, legal presumption may develop enforcement and moni-
toring of labour law as law stipulates that these persons who fulfil criteria of legal

29 Cf.C-216/15, paras. 35-37.

30 Cf.De Stefano, 2022 p.4; Gould IV and Biasi, 2022, p. 93; Schlachter, 2022, p. 389.

31 Forinstance, Ratti, 2022, p.58.

32 Nevertheless,itisworth noting that some Member States have adopted into theirlegal systems
apresumption in the same or similar shape to that introduced in the proposal for the directive,
cf. European Foundation for the Improvement of Living and Working Conditions, 2025, pp. 5-9.

33 Kullmann, 2022, p.70.
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presumption are in employment relationships.?* Finally, clarifying the employment
status of platform workers would in particular support trade unions to represent
these workers in collective bargaining. Thus, the negotiation of collective agreements
would cover platform workers through the personal scope of these agreements.>*

4.
Polish Regulation (Or Lack Thereof) of Platform Work

Polish scholars distinguish few bases of performance of work;3® however, for the
purposes of this study, three of them are relevant. The first is the employment
relationship between the employee and employer. According to Art. 2 of the Labour
Code,*” an employee is an individual employed on the basis of a contract of employ-
ment, appointment, election, nomination, or co-operative contract of employment.
Art. 3 of the Labour Code states that an employer is an organisational unit with or
without legal personality, as well as an individual, employing one or more employees.
The second is civil law agreements, which characterise the “non-employment
relationship” between independent parties where one provides a service and one
requeststhe service. The third is self-employment, although there is alack of unifica-
tion in both doctrine and legislation, both in terms of nomenclature and in defining
the concept itself. It can be said that the self-employed are natural persons who carry
out business activities and provide services to multiple entities (independent self-
employed) or over a longer period of time even for one entity, in relation to which they
remain in economic dependence (dependent self-employed).3

Despite the fact that the phenomenon of platform work and related problems are
discussed in the labourlaw doctrine,? at the moment, Poland does not have compre-
hensive regulation that would cover platform work and protect platform workers.*°
The most connected regulation with platform workers was the amendment to the

34 Ibid, p.71.

35 Ibid.,; Ratti, 2022, p. 51;Unterschiitz, 2021, pp. 61 et seq.

36 Foramorein-depth examination, see: Baran, 2015.

37 Actof 26 June 1974 Labour Code (consol. Journal of Laws of 2025, item 277, as amended).

38 About the self-employment in Poland see more: Baranski, 2023; Duraj, 2022; Musiala, 2014;
Tomanek, 2017.

39 Onlyto mention: Bednarowicz, 2018; Dobrzynska, 2020; Unterschiitz, 2021, 2025; Mirostawski,
2023; Mitrus, 2024; Duraj, 2025.

40 At this moment, the Ministry of Family, Labour, and Social Policy has announced that it will
endeavour to ensure that the draft law implementing the directive is presented in the fourth
quarter of 2025, but there is no clearlegislative schedule at the Government Legislation Centre
at this time, Jolanta Ojczyk (2025), Kurierzy na etatach? Oto plany rzqgdu [Online].
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Drive Law Act* that changed the status of drivers who can be self-employed and also
independent contractors. Platform work must be obligatory registered and drivers
operating under this framework are subject to taxation obligations applicable to all.
Platforms as intermediatory companies should be registered and may employ only
licensed drivers.*? The amendment, on the one hand, regulated and improve condi-
tions of performing transport services by required platform workers to hold a taxi
license and pay taxes as every regular taxi driver. On the other hand, the regulation
strengthened the status of workers as self-employed or contractors, which may
deepen the issue of correct employment status.

Platform workers, especially those who perform work via apps such as of trans-
portation services or food delivery, are at risk of health and safety issues as well.
In Art. 66 (1), the Polish Constitution®® states that ‘everyone shall have the right to safe
and hygienic conditions of work’. In the Labour Code, Art. 304 §1 indicates that an
employer shall ensure the healthy and safe conditions of work referred to in Article
207 §2 for individuals who perform work on any basis other than an employment
relationship, at the employer’s establishment or at another location designated by
the employer, as well as for self-employed persons who conduct economic activity
on their own account at the employer’s establishment or at another location des-
ignated by the employer. Paragraph 2 states that an employer shall ensure healthy
and safe conditions of training organised in the establishment for students who are
not his employees. Crucially, §3 stipulates that the obligations referred to in Article
207 §2 shall apply accordingly to any entrepreneurs who are not employers and
who organise work performed by individuals on the basis other than an employ-
ment relationship or who conduct economic activity as self-employed persons.
The indicated provision was aimed to protect working conditions of non-employed
workers by obligating entrepreneurs, whenever they are or are not employers, to
ensure proper occupational health and safety protection. However, Art. 304 §3 in its
content indicates the adequate use of Art. 207 §2. Lack of clear and proper regulation
of entrepreneurs’ obligation of occupational health and safety rules implicate unsure
situations for every party in the employment relationship, but mostly the issue would
affect the compliance of law by labour law authorities.** Such interpretation problems
have already led to ineffective inspection of Uber drivers by labour inspectors who
could only investigate the compliance with occupational and safety regulation of

41 Actof16 May 2019 amending the Road Transport Act and some other Acts (Journal of Laws 2019,
item 1180).

42 Rogalewski, 2020, p. 29.

43 Constitution of Republic of Poland (Journal of Laws of 1997, no. 78, item 483).

44 Raczkowski, 2019, pp. 69-70.
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company'’s office employees, which of course was completely without purpose and
ineffective.*

The situation of trade unions and collective bargaining on digital platforms in
Poland alsois hampered by the shape of the legislation on trade union functioning in
workplaces. First, establishing a trade union organisation is a complex process that
requires having organisational status and establishing a board; additionally, a trade
union can be established in the employer’s company or can create “multicompany”
organisations in more same branch companies.*® Moreover, in 2018, there was an
amendment that extended the subjective scope of the right of coalition to persons
with civil law agreements and self-employed persons.#’ Before the amendment, these
workers could only join existing trade unions. Now, they have obtained the right to
form a trade union after working for at least six months for an employer covered by
the organisation. This solution is a compromise step between ensuring the right of
coalition workers and the condition of a reliable bond of the worker to the employer.
The first trade union of platform workers was established in two companies that
provide services for the platform Pyszne.pl (food delivery platform).+

When discussing the legal presumption of an employment relationship in Poland,
afewremarks should be made. Article 22 of the Labour Code stipulates that by estab-
lishing an employment relationship, an employee assumes the obligation to perform
specificwork for the employer and under the employer’s direction at a place and time
specified by the employer, and the employer assumes an obligation to employ the
employee against payment of remuneration. Employment on the terms referred
above is taken to be based on an employment relationship, regardless of the name of
the contract concluded by and between the parties. Moreover, a contract of employ-
ment cannot be replaced with a civil law contract based on the conditions of work. The
employment relationship can be characterised as a voluntary relationship between
the employee and employer, in which the employee personally performs work and
is subordinate to the employer, and the employer is obligated to pay remuneration
and organise work at his own risk.*® Thus, the essential sense of the regulation con-
tained in § 1(1) and § 1(2) of the Labour Code is to shift the burden of examining the
nature of the legal relationship under which work is provided from determining and
interpreting the content of the contract concluded by the parties to determining the

45 Rogalewski, 2020, p. 29; Mirostawski, 2023, pp. 8-10.

46 InPoland, the coreregulations governing the establishment of trade unions, their activities and
collective bargaining can be found in Act of 23 May 1991 on trade unions (consol. Journal of Laws
0f 2025, item 440), and Labour Code.

47 Baran, 2018, pp.2and seq.

48 Nowy Obywatel (2022), Powstatl zwigzek zawodowy w Pyszne.pl [Online].

49 See:Judgment of the Supreme Court of 6.10.2004 r., I PK 488/03, OSNP 2005, no. 10, item 145;
Judgment of the Supreme Court of 23.10.2006 r., I PK 113/06, Pr.Pracy 2007, no. 1, item 35.
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actual conditions of its performance. If, in the legal relationship linking the parties,
the characteristics of the employment relationship set out in Article 22 §1 of the
Labour Code prevail, then we are dealing with employment on the basis of an employ-
ment relationship, regardless of the name of the contract concluded by the parties.
Conversely, if the characteristics of an employment relationship do not predominate
in the content of the legal relationship, then it cannot be assumed that such a legal
relationship is between the parties.*°

Polish labour law does not provide for any legal presumption of employment
relationship;*although, itis not permissible to replace the employment contract with
the civillaw agreement while maintaining the conditions of an employment relation-
ship. Some researchers argue that the legislator introduced a “soft legal presumption”
to the Labour Code to prevent replacement of the employment relationship to a civil
law relationship.>? However, the majority view of doctrine and jurisprudence point out
that Article 22 does not creates neither a legal presumption nor a legal fiction of an
employment contract.>® The choice of the type of legal basis of employment is decided
by the will of parties (Article 353(1) of the Civil Code in conjunction with Article 300
of the Labour Code), and work may also be performed under civil law agreements.>*
The Supreme Court, in its judgments, has accepted that the essence of contractually
subordinated work is the possibility to concretise the employee’s duties on a daily
basis and, in particular, to determine the activities within the agreed type of work
and the way in which they are to be performed (Article 100 §1). The employee has no
autonomy in determining the day-to-day tasks. Employee subordination cannot be
equated with permanent supervision by a superior over the manner or proper pace
of the activities performed, as it is sufficient to indicate the task and set a deadline
for its performance, followed by control of the quality and timeliness of the work
performed.>*

50 Judgment of the Supreme Court 0f 10.05.2018 r., 1 PK 60/17, LEX no. 2486218.

51 Currently, the Labour Code does not provide for any legal presumptions or legal fictions. The
closestin terms of this is the regulation of Article 18(3b) of the Labour Code, according to which
an employer’s differentiation of the situation of an employee for one or more of the reasons set
outinthe Labour Code, with the effects specified in the provision, is considered to be a violation
of the principle of equal treatment in employment. Cf. Tomanek, 2017, p. 1444; Sitko, 2025, pp.
12-13.

52 Ortowski, 2007, pp.134-135; Dral, 2009, p. 395; Unterschiitz, 2013, p. 133.

53 Amongothers: Gersdorfand Raczkowski, 2024;Jaskowski, 2024; Tomaszewska, 2025; Judgment
of the Supreme Court of 11.09.2013 r., II PK 372/12, OSNP 2014, no. 6, issue 80; Judgment of the
Supreme Court of 23.09.1998 r., IIUKN 229/98, OSNP 1999, no. 19, issue 627.

54 Tomaszewska, 2025; Judgment of the Supreme Court of 26.03.2008 r., I UK 282/07, LEX no.
411051.

55 TJaskowski, 2024; Judgment of the Supreme Court of 10.05.2018 r., 1 PK 60/17, LEX no. 2486218.
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The implementation of the legal presumption proposed by the European Commis-
sion would profoundly change the labour market in Poland.*¢ To prevent uncertainty
and dichotomy of traditional work and platform work, the legislator should adopt a
general presumption on the employment relationship. Introducing a rebuttable legal
presumption of an employment relationship only for digital platforms would create
an unequal situation in the market and make it even more difficult to identify com-
panies as digital platforms. In mid-2025, there were circa 3.1 million self-employed
people in Poland; however, most of them do not employ employees or contractors.>’
Such a solution will consequently lead to profound changes in the identification and
distinction of civil law contracts from the employment relationship.

The current regulation of the employment relationship and protective regula-
tions can address the problem, if handled consistently. The basic criterion distin-
guishing civil law relations from the employment relationship is the subordination
of the employee. The Supreme Court, in its judgment II PK 372/12,% stated that not the
contract’s title or the will of the parties, but work in a certain dependence specific to
the employment relationship should be decisive, since even in a civil law contract,
there may be the features of management and subordination, although not the
exact same. Employee subordination is a relationship of dependence between the
employee and the employer, involving carrying out orders issued by the employer.
It manifests itself in the employer’s own supervision of the management of the
work process by assigning specific tasks that the employee is obliged to complete.
On-demand work platforms are not just intermediaries in the relationship between
independent service contractors and customers, but directly involved service pro-
viders. Companies provide tools in the form of platforms or apps that allow specific
services to be performed and direct how the work is performed through rules and
regulations issued, instructions, and algorithmic management having control over
the performance of the work.* Thus, in the case of many people working through
platforms, the condition of labour subordination would apply and we could speak of
an employment relationship.

It is worth noting that the labour law provides for administrative penalties for
employment on the basis of civil law contracts in conditions where there should be
an employment contract, enforced by the labour inspectors (art. 281 of Labour Code).
Moreover, Article 63(1) of the Code of Civil Procedure stipulates that labour inspectors
may bring actions onbehalf of citizens in cases to establish the existence of an employ-
ment relationship, and may enter, with the consent of the claimant, into proceedings
in such cases at any stage of the process. However, despite regulations in the Labour

56 Mitrus, 2024, pp. 147 et seq.; Duraj, 2025, pp. 6 et seq.

57 Statistics Poland, 2025.

58 Judgement of the Supreme Court of 11.09.2013 r., II PK 372/12, OSNP 2014, no. 6, issue 80.
59 Skowron, 2020, pp.163-164.
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Code on the employment relationship or the competence of inspection responsible for
compliance with labourlaw, counteracting the replacement of employment contracts
with civil law contracts continues to take place. This is particularly influenced by the
liberal approach to atypical forms of employment by both the judicature and state
authorities. It is also influenced by the very will of employees who are not interested
in employee employment, declaring, above all, their unwillingness to pay additional
social security contributions, as well as pointing to the greater flexibility of civil law
contract than is the case under the employment relationship.®°

Interesting observations on the presumption of an employment relationship in
Polish doctrine are presented by A. Sobczyk. He assumes that labour rights as social
human rights are subject to special protection provided by the State. From the social
nature of labourrights, a transformation of the man-society employment relationship
istaking place instead of the typical private law man-other man relationship. Current
regulations are supposed to favour the protection of the employment relationship,
and even establish an unexpressed presumption of an employment relationship.
The main difficulty to overcome is the overly contractual and private relations-
oriented interpretation of labour courts. Despite previous arguments, A. Sobczyk
recognises the need for an explicitly expressed presumption of an employment
relationship to realise the protection of employees and the workers’ rights.®

5.
Conclusions

The rise in popularity of digital platforms and the performance of work through
them coincided with the economic crisis of 2007-2008 and the subsequent COVID-
19 pandemic. Platform work allows people with either low skills or specialised skills
to perform a series of short tasks (gigs) allowing them to combine work with other
activities such as housework, but also the possibility to earn additional income to
their regular salary. Platform work, globally as well as in Poland, is usually carried
out on the basis of civil law contracts, which allow for higher flexibility and lower
contributions for the employers and the workers, but is also characterised by lower
protection standards and a lack of security of labour rights for platform workers. This
is particularly noticeable with on-demand work via apps, which has been repeatedly
recognised by courts in various European countries - specifically, that the services
provided by platform workers via digital platforms demonstrated the characteristics
of an employment relationship and contested the contracts concluded by digital

60 Panstwowa Inspekcja Pracy, 2025, pp. 95-97.
61 Sobczyk, 2018, pp.199-208.
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platforms with workers. However, crowdwork and its more nuanced structure than
on-demand work, which often resembles traditional employment relationships
and employee subordination, makes it difficult to clearly classify the type of work
performed and intensify supervision and management as a typical employment
relationship.

The Directive on improving working conditions in platform work may be a step in
theright direction, as it has the potential to harmonise the legislation of the Member
States at the European level. This would solve the issue of classifying digital platforms
as employers and strengthen the protection of workers and their efforts to determine
the correct basis of employment. It would also cover the issues of algorithmic man-
agement and the information rights of workers and their representatives, which were
not addressed in the article.

Some of the solutions in the Directive raise some concerns. The definition of
digital labour platforms mentioned in the article, by closing the definition and limit-
ing the characteristics of the platforms to three, may already at this point lead to
the exclusion of existing digital labour platforms from its scope - for instance, in the
context of algorithmic management and access to information.®? An enumerative
catalogue of listed definitions of digital labour platforms may in consequence not
recognise platforms created in new forms or already existing ones, which under the
influence of the prepared directive, will change in such a way that they will not be
included in its scope. Such a definition makes it difficult to properly identify digital
labour platforms and consequently hinders the application of the directive.®® In my
opinion, opening up the catalogue contained in the definition will allow for better
implementation of the directive by the Member States (especially bearing in mind the
superficialimplementation of directives, often based on copying the text of the direc-
tive into the national legal order); above all, it will make it more difficult for digital
labour platforms to avoid classification under the definition indicated.

Currently, Poland appears to be making slow progress in establishing clear and
proper regulations to improve the situation of platform workers. Furthermore, it is
challenging to identify court judgments related to platform work and employment
status. Generally, there are social partners, the vast majority of them being trade
unions that stand up for worker rights and promote discussion in public spaces. It is
also worth noting that in Poland, a presumption of an employment relationship has
never been introduced in the Labour Code with only regulations aimed at preventing
the circumvention of employment contracts by civil law relationships.

Polish regulations in their shape present an active attitude in preventing viola-
tions of the law through hiring based on civil law contracts. Both the provisions of

62 Cf.Schlachter, 2022.
63 Duraj, 2025, pp. 11-12.
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the Constitution, which indicates that work is under the protection of the Republic
of Poland, as well as the quoted provisions of the Labour Code and the procedural
regulations are intended to support the protection of employees in their pursuit of
lawful employment status. However, the tendency to interpret the provisions on
setting up an employment relationship liberally, coupled with the labour inspector-
ate’s often lack of concrete powers, leads to the problem deepening continuously
and atypical forms of employment increasing. The introduction of the presumption
of an employment relationship into the Polish legal system, in the form currently
presented in the platform work directive, without adequate preparation and provi-
sion of legal tools to the authorities and courts, may lead to further complication of
the processes for establishing the employment relationship. The desire to raise the
standard of protection must also go along with the predictability of the law and the
possibility of challenging the presumption of an employment relationship by both the
employer and employee. The presumption of an employment relationship should be
an instrument that facilitates the process of applying the law for public authorities,
but also transparent for those who would like to use it. A well-implemented pre-
sumption would facilitate the path to establishing the correct basis of employment,
and would probably curb the growth of bogus self-employment and the large-scale
occurrence of civil law contracts instead of employment contracts. For the moment,
however, the Polish legislator should first and foremost improve the application of the
current provisions on the powers of labour inspectors to establish the employment
relationship and strengthen the criteria distinguishing an employment relationship
from civil law relationships.
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