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The Rule of Law: Constitutional Identity

ABSTRACT: The rule of law is a cornerstone of justice and societal stability. It ensures
that behaviour is governed by laws rather than the arbitrary decisions of individuals. It
guarantees that legal frameworks are transparent, consistent and impartial, thereby
protecting individuals from abuses of power and safeguarding their fundamental
rights. Based on the principles of equality and fairness, the rule of law plays a vital part
in maintaining the balance of power between citizens and the state. However, achiev-
ing true adherence to the rule of law is complex and fraught with challenges. In many
regions, legal systems are plagued by corruption, inefficient enforcement and disparities
in access to justice. Additionally, global shifts such as the growth of intergovernmental
relations and the rise of international law introduce new layers of complexity. Although
the rule of law is vital for social order and human rights, its implementation must con-
tinually be evaluated and reinforced to address these evolving challenges and ensure its
fundamental role in modern societies.
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1.
Introduction

The rule of law is one of the fundamental principles on which democratic societies
are based. It refers to the idea that laws, rather than the arbitrary decisions of those
in power, should govern society. This principle ensures that everyone, regardless of
their wealth, status or position, is subject to the law and that it is applied fairly and
consistently. In such a system, laws are publicly promulgated and transparent, and
are applied equally to everyone, ensuring that no one is above the law - not even those
in positions of power. Furthermore, the rule of law guarantees that legal rights are
respected and that disputes are resolved impartially and justly.
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The rule of law is not just a theoretical concept; it is vital for preserving social
order, protecting individual freedoms and maintaining justice in society. It acts as a
safeguard against the abuse of power, ensuring that government actions are subject
to legal constraints and that individuals have avenues for redress when their rights
are violated. Moreover, it provides the structure for a stable society in which citizens
can have faith in the fairness and predictability of legal processes. Without the rule of
law, societies risk descending into chaos, where the powerful can act with impunity
and the rights of individuals are unprotected.

However, the rule of law faces many challenges. In an increasingly globalised
world, legal systems must navigate complex issues such as human rights, interna-
tional law and the balance of power between state sovereignty and international
obligations. Furthermore, even in well-established democracies, the principle of the
rule of law can be undermined by political corruption, inequality and legal systems
that fail to adequately protect vulnerable groups. This article will examine the sig-
nificance of the rule of law in ensuring justice and equality, explore its role in main-
taining social order, and consider the various challenges hindering its realisation in
national and international contexts. It will become clear through this exploration
that, while the rule of law is a vital pillar of democratic governance, constant vigilance
and reform are required to ensure its continued effectiveness and justice.

This article will also focus on the principle of the rule of law in a general way,
explaining its origin and significance today. Subsequently, the article refers to the
rule of law in the European Union, as one of the most important principles on which
the European Unionisbased. The article also touches on the rule of law in the Repub-
lic of Serbia, as well as the challenges that Serbia faces, which are closely related to
the rule of law. Finally, the practice of the Constitutional Court of Serbia, as a body
that protects the rule of law in Serbia, and the influence that this court has on other,
lower courts in Serbia, are presented.

2.
The Rule of Law Principle

According to Henkin, it was in England that the rule of law principle was first
established, with the adoption of the Magna Carta Libertatum in 1215.! The funda-
mental principle of the rule of law is the ability to guarantee the enjoyment of the
fundamental rights and freedoms enshrined in those regulations, i.e. the assurance
that the established rules will be observed and applied equally to all.? Legal security

1 Henkin, 1999, p.11.
2  Stein, 2009, p.299.
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is necessary for the functioning of all individuals, groups, authorities, states and
international organisations. It is therefore essential to ensure legal security and to
be prospective.3

Alegitimate government based on the rule of law is the only one that meets the
strict requirements of a modern democratic state system.* Today, the rule of law is
widely recognised as a fundamentallegal principle. It requires strict adherence to the
constitution and laws by all state, regional or local public bodies, as well as by every
individual. It holds anyone who acts contrary to the prescribed rules responsible and
punishable, even those in positions of power.> In accordance with this principle, the
fundamental rights and freedoms of individuals should be legally regulated and all
persons should be equal before the law. It means that equality before the law and
legal certainty are the most important elements of the rule of law.® Arbitrariness in
decision-making should also be excluded.” Retroactive effects should not be permit-
ted under the law.?

The formal aspect of the rule of law focuses on the procedural meaning of this
institution. Here, the rule of law is considered crucial for the effectiveness of the legal
order. It is reduced to the formal regulation of rules, without taking the content of
the regulations themselves into account. This requires all legal rules to be adopted
and published in accordance with prescribed procedures, so that individuals can
act in accordance with them in advance. Thus, the actions of everyone in society
become predictable, which contributes to the safety of individuals in the community.®
Conversely, the material aspect of the rule of law is considered a set of ideals, focusing
onvalues and objectives tobe realised, promoted or achieved. Therefore, when basing
thelegal system on moral values, it becomes clear that substantively valuable regula-
tions should be promoted.!® The term “rule of law” is often used today in the following
senses: It is used to describe constitutionality and legality in a political context, as
well as the limitation of state power. While it is similar to the concept of the rule of
law, it is not fully equivalent.”

Neither the Council of Europe’s statute nor the European Convention on Human
Rightsincludes a definition of the rule of law, and the list of principles, standards and
values derived from the rule of law varies at a national level. In a report published
in 2011, the Venice Commission refers to the rule of law as the basic and common
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European standard for the exercise and limitation of “democratic power” and “an
inherent part of a democratic society”, stating that it “requires decision-makers to
treat everyone with respect, equality and reason, in accordance with the law”, and that
“everyone should have the opportunity to request a review of those decisions before
independent and impartial courts”*?

From the practice of the Court of Justice of the European Union (hereinafter:
the EU) and its institutions and bodies, as well as from the acts of the Council of
Europe, it is clear that the rule of law is a source of reassuring principles that form an
integral part of thelegal acquis and arise from the constitutional traditions common
tothe Union's member states. Notable principles include the principles of legality and
legal certainty, the prohibition of discrimination and equality before the law, as well
as specific principles for the judiciary, such as the principles of judicial independence
and impartiality, and the right to a fair trial.*®

Respect for and compliance with legal norms by citizens is also required, even in
cases of disagreement. In the event of a conflict of interests, it is essential that they
accept the legal determination of their rights and duties. Also, it should be ensured
that the law is applied equally to all, so that no one is above the law and everyone is
protected by it.** The requirement of access is significant for two reasons. Firstly, the
law should be accessible in terms of knowledge: it should be a set of rules made public
sothat people can study them, understand them, work out what they require of them,
and use them as a framework for their plans, expectations, and for resolving disputes
with others.> Secondly, it is considered that legal institutions and their procedures
should be made available to ordinary people so that their rights can be upheld, their
disputes can be settled and they can be protected against abuses of public and private
power.*® All of this means that the legal system must be independent, government
officials must be accountable, public business must be transparent, and legal proce-
dures must be fair.”’

The rule of lawwas confirmed ininternational law in the 1948 Universal Declara-
tion of Human Rights. The preamble to this document establishes the concept of the
rule of law, where it is stated that it is essential that human rights are protected by
the rule of law, so that people are not compelled to resort to rebellion against tyranny
and oppression.’®

12 Report of the Venice Commission of 4 April 2011, Study No. 512/2009.

13 Lauc, 2016, p.54.

14 Grahovac, 2012, p.41.

15 Corell, 2001, p.263.

16 Miraséi¢, 2014, p.270.

17 Waldron, 2023, p. 4.

18 Universal Declaration of Human Rights, adopted by Resolution 217A(I11), 10 December 1948.
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The importance of the rule of law is evident from the fact that the UN adopted
a Declaration on the Rule of Law at the National and International Levels in 2012.
It states that:

‘We reaffirm our solemn commitment to the purposes and principles of
the Charter of the United Nations, international law and justice, and to
an international order based on the rule of law, which are indispensable
foundations for a more peaceful, prosperous and just world.” Moreover, “We
recognize that the rule of law applies to all States equally, and to interna-
tional organizations, including the United Nations and its principal organs,
and that respect for and promotion of the rule of law and justice should
guide all of their activities and accord predictability and legitimacy to
their actions. We also recognize that all persons, institutions and entities,
public and private, including the State itself, are accountable to just, fair
and equitable laws and are entitled without any discrimination to equal
protection of the law."®

3.
The Rule of Law in the European Union

Although the EU (i.e. the European Community) has protected the basic rights of
citizens of Member States since its inception, particularly with regard to the four
fundamental freedoms (primarily economic), the rule of law was not, for along time,
an issue in relation with external partners, states negotiating membership, and
associated states. There are several reasons why the rule of law only appeared on
the Union’s agenda in the 1990s.2° Firstly, the EU, i.e. the Community, has undergone
significant transformation since its inception, evolving from an economic project
aimed at ensuring free trade among Member States into a highly complex organisa-
tion with supranational characteristics and a wide range of activities. Secondly, the
EU Enlargement Policy was created as a separate policy only in the 1990s in response
to requests for enlargement to Central and Eastern Europe. Before the fall of the
Berlin Wall, the countries of Central and Eastern Europe belonged to the Eastern Bloc,
which meant they had a completely different political system. It was the desire of
these countries tojoin the EU that prompted it to establish the Enlargement Policy for
the first time, defining a set of accession criteria at the Copenhagen meeting in 1993.

19 Declaration of the High-level Meeting of the General Assembly on the Rule of Law at the
National and International Levels, adopted by United Nations National Assembly, 19 Septem-
ber 2012, part L.

20 Puri¢ and Milovanovié, 2019, p. 27.
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The Copenhagen criteria set out the requirement for a country to have a functioning
rule of law, in addition to other criteria such as stable institutions that guarantee
democracy, human rights, and the protection of minorities.?! A third reason for
the belated interest in the rule of law in countries with contractual relations with
the EU is the existence of regional and international organisations with universal
membership that promote and protecthuman rights at regional and universal levels.
This primarily refers to the United Nations (UN), the Council of Europe, and the
Organisation for Security and Cooperation in Europe (OSCE).??

To strengthen the rule of law within the EU, the European Commission presented
the EU framework in March 2014.23 Its aim is to resolve situations involving a sys-
tematic threat to the rule of law in Member States more effectively. The framework is
intended to supplement the existing measures for safeguarding the rule of law within
the EU. This includes initiating infringement proceedings (limited to infringements
of specific EU legal provisions) against EU countries and the preventive and punitive
mechanisms set outin Article 7 of the Treaty on EU. The framework enables the Com-
mission to work with the relevant EU country to find a solution, as well as to prevent
the emergence of a systematic threat to the rule of law.?* It is applied to all EU Member
States in the same way and in accordance with the same standards.

One of the basicideas that pervades the process of preparing states for EU mem-
bership is that state building means not only accepting common values, but also
implementing common practices when it comes to joining the EU.?> The goal is there-
fore to build states capable of enacting and applying EU and harmonised national
laws, in order to prevent the free movement of goods, services and people within
the single market from being undermined.?® The prerequisites for the EU’s further
economic development are legal security for transnational economic transactions,
the ability to enforce contracts and protect intellectual property, and the capacity to
make judgements in the economy based on known, regularly applied rules.

The European Commission and other international actors tend to interpret the
concept of the rule of law very narrowly, limiting it to the functioning of the judicial
system and, more specifically, the criminal court, and even more narrowly still, to
corruption-related cases. This interpretation excludes a broader understanding of
the concept, according to which the rule of law should also encompass the activities
and decisions of all those who exercise power in both the public and private sectors,

21 Pejovié¢, 2016, p.14.

22 Miscevié, 2009, p.147.

23 Communication from the Commission to the European Parliament and the Council, A new EU
Framework to strengthen the Rule of Law, COM/2014/0158 final, 11 March 2014.

24 Pech,2022,p.113.

25 Ceranié Perisi¢, 2024, p.100.

26 Vukadinovié, 2012, p.170.
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including governments and public administrations, as well as their oversight by
administrative and constitutional courts. More broadly, it can be said that the rule
of law is not actually related to law per se, but to the willingness to respect the law.
The narrow approach overlooks the rule of law’s most important function: its social
role as a mechanism for resolving social and political conflicts. This is particularly
importantin societies still burdened by deep ethnic and social divisions.?’ Therefore,
in the near future, the EU will need to define the political criterion of the rule of law
more precisely. In other words, the EU would need to adopt a broader definition based
on desired outcomes rather than easily measurable means.?
Article 2 of the Treaty on EU states that:

‘The Union is founded on the values of respect for human dignity, freedom,
democracy, equality, the rule of law and respect for human rights, including
the rights of persons belonging to minorities. These values are common to
the Member States in a society in which pluralism, non-discrimination,
tolerance, justice, solidarity and equality between women and men
prevail.”?

The EU conceptualises the rule of law as a foundational value, comprising several
interrelated principles that ensure the effective functioning of democratic gover-
nance and the protection of individual rights. At its core lies the principle of legality,
which requires that all actions undertaken by public authorities are grounded in
and comply with the law. Closely related is the principle of legal certainty, mandating
that legal norms be clear, predictable, and applied consistently, thereby enabling
individuals and institutions to organise their behaviour in a stable legal environment.
The prohibition of arbitrariness serves as a safeguard against the abuse of state
power, ensuring that governmental actions are neither arbitrary nor discriminato-
ry.3° Moreover, the rule of law guarantees access to justice, obligating states to provide
effective judicial remedies before independent and impartial courts. The separation
of powers further reinforces the rule of law by maintaining institutional checks and
balancesbetween the legislative, executive, and judicial branches. Finally, the protec-
tion of fundamental rights, as enshrined in the Charter of Fundamental Rights of
the EU, ensures that civil, political, and social rights are upheld across all Member

27 Nicolaidis and Kleinfeld, 2012, p. 36.

28 Cerani¢ and Glinti¢, 2016, p. 297.

29 The Treaty on European Union, Official Journal of the European Union C 326/13,26 October 2012,
Art. 2.

30 Blokker, 2021, p. 25.
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States. Collectively, these principles form the backbone of the EU’s commitment to
democratic governance and the uniform application of law.

The importance of the rule of law in the process of European integration is evident
in the Enlargement Strategies presented by the European Commission to the Euro-
pean Parliament and the European Council every few years. While these strategies
are not legally binding, they provide further guidance on the Union’s approach to
enlargement policy.3?

Through its case law, the Court of Justice consistently highlights the significance
of the rule of law within the EU. In the 1978 judgement Granaria v. Hoofdproduktsc-
hap, the Court acknowledged the relevance of the rule of law as a guiding principle.?
Subsequently, in the case Les Verts, it underscored that the European Community is
founded upon the rule of law, asserting that neither Member States nor EU institu-
tions are exempt from judicial scrutiny regarding whether their actions align with
the Union's foundational legal framework - the Treaty.3* This position was reaffirmed
in UPA v. Council, where the Court stated that the institutions of the European Com-
munity are subject to legal oversight to ensure that their decisions conform to the
Treaty as well as to the overarching legal principles, including the protection of
fundamental rights.3*

4.,
The Rule of Law in the Republic of Serbia

The principles on which the rule of law in Serbia is based are set out in the Constitu-
tion of the Republic of Serbia (hereinafter: Serbia).3¢ Article 1 of the Constitution states
that Serbia is a state of the Serbian people and of all citizensliving within its borders.
It is founded on the principles of the rule of law and social justice, civil democracy,
human rights and freedoms, and adherence to European principles and values.*’
The rule of law is also a fundamental principle of the Constitution, based on inalien-
able human rights. It is achieved through free and direct elections, constitutional

31 ClosaandKochenov,2016, p.17.

32 Preli¢,2019,p.9.

33 Case 101/78, Granaria BV v. Hoofdproduktschap voor Akkerbouwprodukten, Judgement of 13
February 1979, para. 5.

34 Case294/83, Parti écologiste ‘Les Verts’v. European Parliament, Judgement of 23 April 1986.

35 Case C-50/00, Unién de Pequerios Agricultores v. Council, Judgement of 25 July 2002, para. 38.

36 Constitution of the Republic of Serbia, Official Gazette of the Republic of Serbia, No.98/2006 and
115/2021.

37 Ibid, art.1.
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guarantees of human and minority rights, the separation of powers, an independent
judiciary and the subordination of authorities to the Constitution and the law.3®

The legal order in Serbia is unique in that the organisation of power is based on
the division of powers into the legislative, executive and judicial. The relationship
between these three branches is based on mutual checks and balances, with the
judicial branch being independent.*

The judicial power belongs to the courts, which are independent. This power is
unique to the territory of the Republic of Serbia. Judicial decisions are made on behalf
of the people. A judicial decision may only be reviewed by a competent court in a pro-
cedure prescribed by law, or by the Constitutional Court based on a constitutional
complaint.*°

Everyone is equal before the constitution and the law. Everyone is entitled to
equal legal protection, without discrimination.

The Constitution protects human and minority rights, stipulating that everyone
has theright tojudicial protection if any such right is violated or denied. This includes
the right to have the consequences of the violation removed. Citizens also have the
right to turn to international institutions for protection of the freedoms and rights
guaranteed by the Constitution.*?

In light of the fact that some constitutional provisions were merely theoretical
and had no practical application, Serbia amended its constitution in line with EU rec-
ommendations in order to close another chapter in the negotiations for EU accession.
Serbia’s accession to the EU is a complex, ongoing process that represents one of the
country’s mostimportant strategic goals.** It reflects a broader effort to integrate the
Western Balkans into the European community, promote stability in the region, and
align political, economic, and legal systems with EU standards. As of 2025, Serbia
has opened 22 out of 35 chapters, with two provisionally closed. However, the pace
of negotiations has slowed in recent years. The EU has reiterated its commitment to
enlargement in the Western Balkans, but it has also emphasised that accession is a
merit-based process - meaning Serbia must fulfil all criteria before membership.

On November 8,2023,the EU adopted the 2023 Enlargement Package.** The report
focuses on the progress in implementing fundamental reforms and provides clear
guidance on reform priorities in different countries, such as Serbia. It states that:

38 Ibid, art.3.

39 Ibid,, art. 4.

40 Ibid., art.142.

41 1bid., art. 21.

42 1bid., art.22.

43 Knezevi¢ Bojovic and Cori¢, (2022), p. 53.

44 European Commission (2023),2023 Enlargement package, 8 November 2023.
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‘Serbia continued the implementation of EU accession related reforms,
including in the area of rule of law. Serbia started implementing the
2022 constitutional amendments to strengthen the independence of the
judiciary and adopted new media legislation. The implementation of the
latter can significantly improve the regulatory environment. However,
further amendments will be needed to be fully in line with the EU acquis
and European standards. Serbia needs to improve, as a matter of priority,
its alignment with the EU’s common foreign and security policy, including
restrictive measures and statements on Russia. Further work and political
commitment are also needed to implement reforms in the area of rule of
law. The Commission’s assessment remains that Serbia has technically
fulfilled the benchmarks to open cluster 3 (competitiveness and inclusive
growth).”s

In this article, we will outline the most significant constitutional amendments
adopted based on EU recommendations.

In February 2022, the National Assembly of Serbia passed the Act on Amend-
ments to the Constitution,*® following a referendum on 16 January 2022 in which the
majority of citizens declared their agreement with the implementation of constitu-
tional changes. The adopted amendments aimed at strengthening the independence
of the judiciary, one of the EU’s key requirements for accession. The amendments
abolished the three-year probationary period for judges and stipulated that judges
and court presidents should be elected by the High Judicial Council. This reduces the
directinfluence of the National Assembly on judicial functions and judicial decision-
making during the probationary period of the judicial term. The guarantee of judicial
independence is also strengthened by the permanent nature of the judicial role, the
method of selecting judges, and the provision of irremovability.

Article 4 paragraphs 2 and 3 of the Constitution stipulates that poweris organised
based on a division into the legislative, executive and judicial branches, and that these
branches are in balance with each other and subject to mutual control. However,
given that the categories of independence and mutual control were excluded, the
word “control” was replaced by “verification” in the constitutional amendment.
It seems that the framers of the Constitution intended to reconcile the independence
of the judiciary with the need to define the relationship between the three branches
of government in a milder and more neutral way.

Amendment No. 6 deals with the independence of the judiciary and stipulates
that courts shall judge on the basis of ‘the Constitution, ratified international treaties,

45 1Ibid., pp.5-6.
46 Acton Amendments to the Constitution, Official Gazette of the Republic of Serbia, No.16/2022.
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laws and generally accepted rules of international law, as well as other general acts
adopted in accordance with the law’# It should be noted that, although the framers of
the Constitution listed legal acts in the same order as before, it remains unclear why
they chose this sequence, placing generally accepted rules of international law after
thelaw. Article 194 of the Constitution of Serbia states that the laws and other general
acts of the Republic of Serbia must not conflict with ratified international treaties or
generally accepted rules of international law.*® This could lead to inconsistent judicial
practice.

Article 149, paragraph 2 of the Constitution states that influencing a judge in the
performance of their judicial duties is prohibited.*® This provision aims to prevent
influences that might cause a judge to deviate from the principle of legality, basing
their decisions on the expectations of political power holders or private interests
instead. However, the amendment prohibits any undue influence on a judge when
performing their duties. The previous solution might have been preferable, as the
word “inapplicable” could relativise this prohibition and raise questions about its
interpretation. Unfortunately, this constitutional prohibition does not provide any
sanctions forjudges in violation, nor is there an obligation to regulate it more specifi-
cally by law.

Amendment No. 9 relates to the irremovability of judges. Previously, the con-
stitution addressed the issue of the transfer and assignment of judges differently.
Atthat time, it was stipulated that judges had the right to perform judicial functions
in the court for which they were elected and that they could only be transferred or
assigned to another court with their consent. Furthermore, the constitution provided
for an exception whereby a judge could be transferred or assigned permanently or
temporarily to another court only if the court or the majority of its jurisdiction was
abolished in accordance with the law. The amended constitutional provision stipu-
lates that a judge may only be permanently transferred or temporarily assigned to
another court with their consent, except in cases provided for by the constitution.
In the event of a court being abolished, the constitution provides that a judge shall
be transferred to the court taking over its jurisdiction. In the event of the abolition
of a court’s predominant jurisdiction, a judge may be permanently transferred or
temporarily assigned to another court of the same level taking over its predominant
jurisdiction, even without their consent.>® Another important novelty is that when a
judge is permanently or temporarily assigned to another court, they have the right
to retain the same salary they had before the transfer or assignment, if this is more

47 1bid.,amendmentno.6.

48 Constitution of the Republic of Serbia, op.cit., art. 194, para 2.
49 Ibid., art.149 para. 2.

50 Ibid., art.147.
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favourable. This suggests that the framers of the constitution intended to ensure the
financial security of judges.

These are just some examples of amendments that have brought judicial inde-
pendence in Serbia closer to European standards. Now, judges are elected only by
the High Judicial Council, a body intended to ensure autonomy and professionalism,
justasin EU countries such as Italy and Spain. Serbia has also adopted the practice of
judges electing judges, reflecting best European standards for protecting judges from
political influence in their selection and work. The elimination of the three-year pro-
bationary term forjudges indicates that Serbia has gone a step furtherin this area, as
ithasrelied on the advice of the Venice Commission to find a constitutional solution.
Serbia has also adopted the European Court of Human Rights’ standard that judges
cannot be removed from office except through a strict and transparent disciplinary
procedure. These constitutional innovations demonstrate that Serbia has adopted
key reforms to strengthen the independence of the judiciary by accepting the recom-
mendations of the Venice Commission and the European Commission.

It is important to note that the EU has published a report on the state of the rule
of law,* not only in its Member States, but also in countries that may join the EU in
the future. The report also addresses the rule of law in Serbia, particularly in light of
the constitutional amendments of 2022. According to this report, the High Judicial
Council and the High Prosecutorial Council were established in Serbia, in order to
follow amendments of the Constitution of 2022 to make judicial independence stron-
ger.>2 However, it also stated that there are significant concerns regarding pressure
on judges and prosecution by politicians.>3

One of the EU’s initial impressions regarding the amendments is that there are
many vacancies in the court and prosecutors’ offices. This has resulted in significant
delays in judicial appointments, which have had a serious impact on the judicial
system. Furthermore, although some of the amendments relate to the selection of
judges and public prosecutors, concerns remain about the pressure these individuals
face, primarily from politicians and state officials. Therefore, their independence is
still questionable.

The implementation of the 2022-2026 Strategy on Human Resources in the Judi-
ciary is ongoing. However, the efforts made out to date have primarily concentrated
on identifying and analysing existing issues, while concrete follow-up measures are
still pending. Enhancing the appeal of judicial careers remains necessary. Both initial
and ongoing training for judges is provided by the Judicial Training Academy, which
employs suitable quality control procedures throughout the entire training process.

51 European Commission (2024), The Rule of law situation in the European Union, 2024 Rule of law
Report, Brussels.

52 1Ibid., p.12.

53 Ibid., p.13.
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The Academy has the potential to further enhance its capabilities and in-house
expertise, particularly in expanding its capacity to deliver training on EU law.

Additionally, one of the major problems that Serbia faces is the length of crimi-
nal, civil and commercial proceedings. A large number of complaints concerning
the violation of the right to a trial within a reasonable time have been filed with the
European Court of Human Rights, and a similar number of proceedings have been
brought before Serbian courts in which parties file a suit against Serbia for violating
this right. Serbia is then obliged to compensate the parties for the damage incurred.
However, the EU believes that there has been a positive trend in Serbia regarding the
reduction of the average duration of these proceedings.>*

In the context of digitalisation, an increasing number of European countries are
introducing various digital solutions that could strengthen the judicial system and
improve accessibility. However, Serbia, along with Albania and North Macedonia, has
only taken limited steps in this direction and the idea has yet to take root.>> In some
judicial processes, the option of submitting certain documents, lawsuits and appeals
electronically is available. However, unlike in some other EU countries, there are no
recorded trials and no possibility of holding the main hearing online.

Itis also worth noting that corruption is one of the major problems in Serbia, and
that the country has passed anti-corruption laws based on EU recommendations.>®
Some of these laws are the Law on Prevention of Corruption,®” the Law on Financ-
ing Political Activities,*® the Law on Seizure and Confiscation of the Proceeds from
Crime,* and Law on the Liability of Legal Entities for Criminal Offences.®® The Anti-
Corruption Agency of Serbia was established and started operations on 1January,
2010. The EU holds that cooperation and communication with the European Public
Prosecutor’s Office is a way of reducing corruption in countries. However, Serbia has
not yet established any such cooperation. The number of those found guilty of high-
level corruption has been on the increase in the past year. But more improvements
are needed to make sure that investigations, charges and convictions are performed
adequately.

In addition to the problem of judges being influenced, the media also feels pres-
sured by politicians and state officials, which is a major setback in itself. However, the

54 1Ibid., p.15.

55 Ibid,, p.16.

56 Ibid., p.18.

57 Law onPrevention of Corruption, Official Gazette of the Republic of Serbia, No.35/2019, 88/2019,
11/2021 - authentic interpretation, 94/2021and 14/2022.

58 Law on Financing Political Activities, Official Gazette of the Republic of Serbia, No. 14/2022.

59 Lawon Seizure and Confiscation of the Proceeds from Crime, Official Gazette of the Republic of
Serbia, No.32/2013, 94/2016 and 35/2019.

60 Law on the Liability of Legal Entities for Criminal Offences, Official Gazette of the Republic of
Serbia, No. 97/2008.
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media also struggles to maintain their professional standards due to the daily pres-
sures they face. The EU believes that this is one of the issues Serbia must address.

Moreover, Serbia has adopted otherlaws to align itslegal and institutional frame-
work with the European Union’s acquis communautaire. These include the Law on the
Protection of Whistle-blowers,® the Law on Personal Data Protection,® the Law on
Gender Equality,®® and the Law on Consumer Protection.®

5.
Constitutional Court of the Republic of Serbia and the Rule of
Law

The numerous competencies of the Constitutional Court, including those listed in
Article 167 of the Constitution® and those “scattered” throughout the constitutional
text, can be classified into the following groups:
« Control of constitutionality and legality;
« Competence disputes;
« Election disputes;
+ Ban on the work of political parties, trade union organisations and religious
communities;
+ Constitutional appeal;
+  Special appeals provided for by the Constitution;
« Decision on the violation of the Constitution by the President of the Republic
of Serbia.

Taking into account the control of legality and constitutionality, we can conclude that,
in recent years, the Constitutional Court has issued a significant number of rulings
determining that certain acts, laws, etc. are unconstitutional and must be amended.
In case No.1U0-161/2023, for example, the Constitutional Court ruled that the tourist
organisation of the municipality of Surdulica had surpassed its powers by deciding
on the amount, method of calculation and payment of fees for the use of a protected
area.®® Regarding constitutionality, the Constitutional Court ruled that Article 131,
paragraph 1(2) of the Law on Civil Servants of the Republic of Serbia is not in accor-
dance with the Constitution. The Court found that the aforementioned provision,

61 Lawonthe Protection of Whistle-blowers, Official Gazette of the Republic of Serbia, No.128/2014.
62 Law on Personal Data Protection, Official Gazette of the Republic of Serbia, No. 87/2018.

63 Law on Gender Equality, Official Gazette of the Republic of Serbia, No. 52/2021.

64 Law on Consumer Protection, Official Gazette of the Republic of Serbia, No. 88/2021.

65 Constitution of the Republic of Serbia, op.cit., art. 167.

66 Constitutional Court of the Republic of Serbia, Decision of 5 December 2024, No. 1U0-161/2023.
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in the part that reads: ‘has been sentenced to a suspended sentence of imprisonment
of at least six months, regardless of the probationary period, for a criminal offence that
renders him unfit to perform the duties of a civil servant’, is not in accordance with the
principle of unity of the legal order under Articles 4(1) and 194(1) and Article 131(2) of
the Constitution. The Court therefore invalidated this part of the provision.®’

In practice, the Constitutional Court designates itself as a subsidiary body.®®
Therefore, in accordance with the theoretical consideration of the principle of sub-
sidiarity, the Constitutional Court should protect human rights and, when necessary,
intervene in the decisions of regular courts to direct their work. This maintains the
coherence of thelegal system for the protection of humanrights whileleaving regular
courts free to act conscientiously within their powers.

Examining the cases dismissed as inadmissible by the Constitutional Court
would undoubtedly lead us to conclude that it is a subsidiary body. Thus, cases that
ended in dismissal mostly comprehended the following reasoning:

‘In the previous procedure, the Constitutional Court determined that
the applicant of the constitutional complaint had requested the Court to
examine the legality of the contested decision as a court of first instance.
The Constitutional Court states that a constitutional complaint cannot be
considered a legal remedy for examining the legality of decisions made by
regular courts. In the procedure for constitutional protection of human and
minority rights and freedoms guaranteed by the Constitution, the Consti-
tutional Court only determines whether an act or action by a state body or
organisation with public authority has resulted in a violation or denial of
theserights and freedoms. As the submitted constitutional complaint does
not provide reasons linked to a violation or denial of rights or freedoms
guaranteed by the Constitution, the Constitutional Court is required to
act as a court of first instance when assessing the legality of the contested
decision made in civil proceedings. The Constitutional Court dismissed the
constitutional complaint because it is not competent to decide.™®

Conversely, in line with international institutions’ interpretation of human rights,
the Constitutional Court is authorised to review the decisions of regular courts in
exceptional cases involving violations of human and minority rights as guaranteed by
the Constitution of the Republic of Serbia. The interplay and delicate balance between
positive and negative obligations under the principle of subsidiarity is most evident in

67 Constitutional Court of the Republic of Serbia, Decision of 31 October 2024, No.IUo-56/2023.

68 Manoijlovi¢, 2013, p. 164.

69 Constitutional Court of the Republic of Serbia, Decision of 15 September 2011, No. 2258/2011,
para.3.
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the Constitutional Court’s intervention in cases of violations of the right to a fair trial,
as set out in Article 32 of the Constitution, particularly with regard to the “manifestly
arbitrary application of substantive law".”

The aspect of arbitrariness, or the “arbitrary application of substantive law” as
designated by the Constitutional Court, will be established if:

‘There has been a violation or denial of rights guaranteed by the Constitu-
tion, and the application of procedural and/or substantive law has been
arbitrary or discriminatory. This indicates obvious arbitrariness and
unfairness in the proceedings and decisions of regular courts, to the detri-
ment of the applicant for a constitutional complaint. According to the Con-
stitutional Court, obvious arbitrariness and unfairness in the proceedings
and decisions of reqular courts, and consequently a violation of the right
to a fair trial, will always exist where reqgular courts apply substantive law
arbitrarily, to the detriment of the applicant for a constitutional complaint.
Insuch cases, the Constitutional Court will establish a violation of the right
to a fair trial under Article 32, paragraph 1 of the Constitution. 7!

Unlike international institutions, the Constitutional Court explicitly incorporates the
concept of “arbitrary application of substantive law” into the framework for guaran-
teeing the right to a fair trial. It also uses the expressions “erroneous application of
substantive law to the detriment of the applicant for a constitutional complaint””? and
“arbitrary application of substantive law"”? This is a significant deviation.

We analysed the case to clarify the circumstances justifying the Constitutional
Court’s interference in the jurisdiction of regular courts. This clarifies the Consti-
tutional Court’s actions within the limits of its subsidiary jurisdiction. In the case of
Lidija Gvozdié, the Constitutional Court ruled that the courts had applied substantive
law arbitrarily because they had based their decisions on an interpretation of Article
68a of the Law on Labour Relations in State Bodies that was unacceptable under the
Constitution.” In the case of Miroslav Mladenovié, the Constitutional Court also ruled
that Article 32 of the Constitution had been violated.” According to the Constitutional
Court, the entry of an execution in the real estate register as an enforcement action
must be deleted ex officio by suspending the enforcement procedure. In the case of
the Serbian Orthodox Church, the Constitutional Court found a violation of Article

70 Constitution of the Republic of Serbia, op.cit., art. 32.

71 Constitutional Court of the Republic of Serbia, Decision of 6 June 2013, No. 224/2013, para. 8.
72 Constitutional Court of the Republic of Serbia, Decision of 28 November 2013, No. 1772/2011.
73 Constitutional Court of the Republic of Serbia, Decision of 4 July 2013, No.2390/2012.

74 Constitutional Court of the Republic of Serbia, Decision of 6 June 2013, No. 3677/2013, para. 9.
75 Constitutional Court of the Republic of Serbia, Decision of 18 July 2013, No. 1868/2013.
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32, paragraph 1 of the Constitution on the grounds that the position of the second
instance court was arbitrary in its application of substantive law.”® The case in ques-
tion concerned the Serbian Orthodox Church'’s legal standing as a constitutional
appellant in proceedings before regular courts. The second-instance body adopted
a position based on the relevant regulations, which the Constitutional Court did
not agree to. In the Dauti case, the Constitutional Court concluded that the Court of
Appealin Nis's interpretation of Article 42, paragraph 2 of the Expropriation Act was
not “constitutionally acceptable””

Furthermore, it is clear that the application of this aspect of the right to a fair
trialis not exceptional; rather, it appears to be becoming the norm and is expanding
relentlessly. Thus, the Constitutional Court has extended the concept of “arbitrary
application of substantive law” to its own area of jurisdiction. In the Milovan Tmusié
case, the Court concluded that the right to a fair trial can be violated or denied by
the misinterpretation or incorrect application of substantive law.”® The incorrect
application of substantive law occurred when the regular courts failed to resolve
the conflict between the right to freedom of expression and the right to privacy, as
entailed by the guarantees of the right to a fair trial. Therefore, the Constitutional
Court concludes that, by failing to respect the human right to freedom of expres-
sion, the regular courts violated the constitutionally guaranteed right to a fair trial.
The same approach seems to have been upheld by the Constitutional Court in the
Vesna Ivkovié case, where it was emphasised that the guarantee of a fair trial aims to
ensure thathumanrights and freedoms guaranteed by the constitution are respected
inthejudicial process and that, through the European Court of Human Rights, one of
these freedoms is the right to a home.”” Deliberating upon the violation of the right to
a fair trial, the Constitutional Court moves on to consider the violation of the human
right to property. In the context of legality, the Court concludes that the substan-
tive law was applied arbitrarily, and therefore the right to a fair trial was violated.
The violation of theright to a fair trialis based on the violation of the right to property.

Thus, in the Dauti Daut case, the Constitutional Court concluded that there
had been a violation of Article 32, paragraph 1 of the Constitution, establishing the
violation of Article 58 of the Constitution concerning the right to property.t° In the
Novakovic et al. case, the Constitutional Court concluded that the applicant’s claims
of a violation of the right to property, guaranteed by the provision of Article 58,

76 Constitutional Court of the Republic of Serbia, Decision of 22 March 2012, No. 6785/2011.

77 Constitutional Court of the Republic of Serbia, Decision of 3 April 2013, No. 3824/2011.

78 Constitutional Court of the Republic of Serbia, Decision of 21January 2010, No.290/2007, para.10.
79 Constitutional Court of the Republic of Serbia, Decision of 17 January 2013, No. 5084/2011, para.5.
80 Constitutional Court of the Republic of Serbia, Decision of 3 April 2013, No. 3824/2011.
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paragraph 1 of the Constitution are based on allegations of a violation of the right to
afairtrial.®

In the Novograp case, the Constitutional Court ruled that a violation of the right
to property could only be established by proving that the contested court decision
had denied the right to the peaceful enjoyment of property in an arbitrary and unjust
manner.82 However, it seems that the assessment of the violation had to follow the
opposite sequence, precisely because of the exceptional nature of entering into the
merits of regular court decisions. It could only be justified to consider a violation of the
rightto afairtrialin a situation where there were no grounds for the violation of other
rights guaranteed by the Constitution and where there were obvious errors in the
conduct of the procedure itself. Conversely, it appears that the Constitutional Court
equates the condition of legality with the conditions of admissibility of interference
with certain human rights, as set out in Article 32, paragraph 1 of the Constitution.
This is not in accordance with the interpretation of international institutions, which
require a formal and legal basis in law. Following this logic, there would be almost
no need for different human rights as they would all be subsumed by the right to a
fair trial.

The issue of the Constitutional Court’s arbitrary application of substantive
law — an occurrence that seems more regular than rare - stems not only from its
extensive use, which clearly exceeds the Court’s legally defined jurisdiction, but also
fromitsreliance on ambiguous and undefined terminology to support such decisions.
As previously noted, the Court often justifies these interventions by assessing
whether the reasoning of the lower courts is constitutionally acceptable. However,
this phrase lacks an explicit definition or clear explanation in the Court’s rulings.
This ambiguity gives the Court broad discretion tolabel any legal interpretation with
which it disagrees as constitutionally unacceptable, regardless of its foundation in
existing law. This effectively gives the Court the power to interpret all legal norms in
Serbia, which is a clear overreach of its constitutional mandate.

Furthermore, the Court uses other ambiguous expressions, such as decisions
being “to the disadvantage of the constitutional complainant”. Naturally, any adverse
outcome in the lower courts would be detrimental to the complainant - otherwise
they would not have pursued constitutional redress. In contrast, international legal
standards emphasise that the right to a fair trialis judged by the outcome rather than
by subjective dissatisfaction with the result. Litigation inherently involves two oppos-
ing parties, and what one perceives as unjust, the other may view as just. Therefore,

81 Constitutional Court of the Republic of Serbia, Decision of 8 May 2013, No. 4639/2012, para. 10.
82 Constitutional Court of the Republic of Serbia, Decision of 15 December 2011, No. 454/2009,
para.6.
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dissatisfaction with a verdict does not, in itself, constitute a violation of the right to
afairtrial.

6. Conclusion

In conclusion, we have seen how this principle operates within broader global frame-
works, aswell as in specific regional and national contexts. In the EU, for example, the
rule of law is fundamental to the Union’s cohesion, serving as both a guiding principle
and a key membership criterion. The EU emphasises the importance of legal equal-
ity, human rights protection and the rule of law as essential components for ensur-
ing stability, democracy and respect for citizens’ rights across its Member States.
However, challenges remain, particularly when national legal systems are plagued
by corruption, political interference, or ineffective enforcement, underscoring the
need for continuous reform and vigilance.

Turning to Serbia, the implementation and safeguarding of the rule of law
presents unique challenges. While significant efforts have been made to align with
EU standards, persistent issues such as political interference in the judiciary, cor-
ruption and inequalities within the legal system have hindered the full realisation
of the rule of law. While Serbia’s ongoing legal and institutional reforms have been
vital in shaping a more transparent and accountable system, the process remains
far from complete. Against this backdrop, the jurisprudence of the Constitutional
Court of Serbia plays an important role in navigating the intricate intersection of
constitutional law, human rights, and political dynamics. The Court has played a key
role in safeguarding citizens’ rights and reinforcing the constitutional framework.
However, its decisions are frequently subject to political pressure, highlighting the
tension between legal principles and political realities.

While the decisions of the Constitutional Court contribute to strengthening
the rule of law, they also reveal the complexities inherent in balancing the legal
framework with societal and political challenges. As Serbia continues on its path
towards EU integration, the need for robust judicial independence, transparent legal
processes and adherence to the rule of law becomes ever more pressing. The Court’s
role in ensuring constitutional adherence and safeguarding rights will be crucial in
helping Serbia meet EU expectations and international legal standards.

Ultimately, the rule of law is neither a static nor easily achievable ideal. Rather,
it requires constant attention, adaptation and reform. As we have seen in various
regions and jurisdictions, implementing the rule of law requires a commitment to
transparency, fairness, accountability and protecting rights. For both the EU and
Serbia, strengthening the rule oflaw is essential for building a stable and just society.
For Serbia in particular, progress in this area is essential for both its EU aspirations
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and ensuring the long-term stability, justice and fairness of its legal system. The
experience of Serbia’s Constitutional Court highlights that, although challenges to
the rule of law will persist, it remains a vital force in protecting individual rights and
promoting democratic values. It has the potential of shaping a more just and more
equitable future for the nation.
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